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MEMORANDUM

To: 
[Redacted]
From:
Steve Berlin, Executive Director

Re:
Hiring of [new employee]/restrictions as to his relatives also employed by [Department One]
Date:
October 2, 2014

______________________________________________________________________________

On October 1, you explained that you are about to hire [new employee] as the Department [redacted].  He is currently employed in the City’s [Department Two].  You asked what steps [Department One] should take to ensure that he conforms with the requirements of the City’s Governmental Ethics Ordinance regarding two of his family members, who are currently employed by [Department One].  This Memorandum, based on the Ordinance and Board case precedent, serves as guidance on handling this hiring, and as an outline for best practices.  [New employee] has [2 relatives] who are [Department One] employees, though you said that [one of those relatives] will likely retire from his City employment [soon].
Your question, and how City employees must handle supervisory situations in departments in which their relatives are also employed, is governed by §2-156-130 of the Ordinance, entitled “Employment of Relatives or Domestic Partners.”  [The 2 relative employees] are included within the definition of relative (of each other) in §2-156-010(w).
  As our Board has recognized, the purpose of this provision is to prohibit favoritism of all kinds towards relatives in hiring and in a broader range of employment issues.  See Case Nos. 91088.I, 97054.A, and 95059.A.  Under this section, a City employee, like [redacted]:
· May not hire or advocate for the hiring of his relatives/domestic partner in any City agency in which he serves or exercises authority; 

· May not exercise supervisory authority over a relative or domestic partner; 

· May not use his City position to help his relative or domestic partner acquire a position with anyone (such as a [Department One] contractor) whose City work or contracts he oversees; and 

· May not exercise contract management authority over City work done by any person, firm or organization that employs or contracts with his relative(s).
Our Board has interpreted this provision many times over the years and has a case on point.  In Case No. 95059.I, it was alleged that a Deputy Commissioner hired several relatives and awarded a subcontract to company that employed another of his relatives.   (See the redacted version, attached).  The Board determined that, although the Deputy did not have direct supervisory authority over his relatives (according to the department’s organization chart), he did in fact exercise supervisory responsibility with respect to them by signing routine administrative documents (personnel hiring criteria rating form, memoranda advocating the hiring of, personnel action reports, and time sheets), and exercised contract management authority
 by approving invoice payments by which the employer of another relative was paid for its City contract, and for these reasons violated §2-156-130.  

The Board has interpreted the term employ, which is a significant term under this section, to include not only the act of hiring but also the ongoing supervision of a relative.  The Board determined that ongoing supervision encompasses assigning, directing, inspecting/overseeing work performance, signing documents regarding an employee (evaluations, promotions, salary increases, time sheets), and exercising the authority to make decision or recommendations affecting an employee.  Case Nos. 95059.I, 98045.A, 91088.I, and 89094.A.  In case No. 98045.A, the Board determined that “[e]ven where there are levels of supervisory personnel between two employees, if one employee performs these activities in relation to another employee, he/she still supervises or ‘employs’ that other employee under this provision of the Ordinance.  Case No. 98045.A, citing 91088.I and 97054.A.  However, the Board has stated that, that, where one relative is in a supervisory position with respect to another, regardless whether that supervision would constitute a direct report or an indirect report, that situation itself is not an automatic violation of the Ordinance, but that the employee and his department need to set up an ethical screen, that is, take steps to assure that he does not perform any administrative/supervisory duties with respect to his relative(s).  If such a screen is established and adhered to, then there is no violation of §2-156-130.  Case No. 00004.I.  
Thus, in hiring [the new employee] as [redacted], your department should take steps to ensure that he does not exercise either direct supervision or administrative authority over any of his relatives [redacted].
  According to the information you provided, there are two levels of management and thus no direct supervision between [the new employee] and his [relatives].  However, [in his new position with Department One], he would, from time to time in the normal course of business, be expected to exercise some administrative authority over those two, or any other of his relatives employed by [Department One].  This cannot occur.  In other words, [in his new position with Department One], he may not sign, or direct the signing of, or review or approve any personnel action reports, performance evaluations, time sheets, sick or other leave approval, disability forms or other employment documents associated with his relatives. Thus, what we recommend, in order to ensure that he does not violate §2-156-130, is that you and [other Department One employees] meet and route out in advance to which [Department One] manager (other than [new employee]) such [new employee]-relative matters should be directed, and that each [Department One employee] explains this to his or her reports, to help ensure that no one inadvertently contacts [new employee] about employment matters involving his relatives.  We also recommend that you put this “routing” in writing so as to help ensure that [new employee] understands that he may not consult with or discuss matters involving his relatives with other [Department One] personnel, and that these other personnel do not inadvertently discuss such matters with him. You can feel free to send our office a copy of this routing procedure memorandum.  [New employee] is not precluded from making or participating in departmental decisions that affect his relatives as members of a similarly situated group, for example as members of a Bureau or Division of [Department One], as long as they are affected by that decision in like manner as their fellow group members.

Please let us know if you have any questions, and of course feel free to recommend that [new employee] consult with us at any time after he joins [Department One].  
� The Ordinance defines relative as parent, child, sibling, aunt/uncle, niece/nephew, grandparent/child, in-laws, stepparents/children, and half-siblings, whether by blood or adoption.  §2-156-010(w).


� The Ordinance defines contract management authority as including the drafting/negotiating of a City contract, preparing specifications, evaluating bids/proposals, or supervision of performance.  §2-156-010(g).  


 


�  We note that any violation of this section would be [new employee’s], but an ethical screen needs to be established, and can be established for someone with his imminent authority only by the Department Head.





