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ADVISORY OPINION
CONFIDENTIAL

DATE

Name

Address
Re:
Case No. ________.A/Post-Employment
Dear __________:

***

FACTS.  You are an                            Officer          with the City of Chicago’s Department of                             H  . You have held this position since [date]. This position is the only position you have held with   H or with the City. You said that your last day of employment with the City will be [date 1]. 

The job specification in place at the time you were hired, which is still current as of this date, provides as follows:


CLASS TITLE: [title]                   Officer


CHARACTERISTICS OF CLASS: Under direction, supervises and participates in conducting 
administrative adjudication proceedings for violations of City codes and ordinances; performs 
related duties as required.

ESSENTIAL DUTIES: Supervises staff of H                  Officers responsible for conducting 
administrative hearings and imposing disciplinary measures for municipal ordinances including 
parking, sanitation, building, public vehicle, consumer fraud, zoning and licensing; assigns 
caseloads, prepares work schedules and monitors staff productivity to ensure the timely and 
efficient processing of hearings; assists in formulating and implementing policies and procedures 
pertaining to the administrative adjudication process; coordinates and participates in the 
development of training programs to ensure that rendered decisions are in accordance with 
established ordinances, regulations and legal standards; compiles and summarizes work activity 
reports.


RELATED DUTIES: Conducts and presides over administrative hearings.

H is comprised of four (4) divisions. They are: (i) the   T       Hearings Division, which hears cases filed by the City’s Departments                                                                                                                 ; (ii) the Y Hearings Division, which hears cases initiated from the Departments of                                                                                                              ; (iii) the U Hearings Division, which hears cases filed by the                                                      ; and (iv) the  I Hearings Division, which hears cases filed by the                     departments.

You served as the [Officer]   for the ____________ Division from [date 2]           until  [date 3].  When the                  _____ Division was combined into one (1) division with the _________Division, by City ordinance, you supervised the combined new division until [date 3] .  On [date 4] you were assigned to supervise the _________Division. 
The day-to-day operation of each of these four divisions is impacted by various business rules and procedures designed to efficiently process the wide range of cases filed by these different City departments with enforcement authority.  There are also three (3) sets of   H-wide procedural rules that apply: (i) the Procedural Rules and Regulations, which apply to all four (4) divisions; (ii) the Supplemental Rules of Procedure For Contested Hearings Before the Department of                H       ,    Y     Hearings Division, Tax Section (for tax cases in the Y Division); and (iii) the Supplemental Rules of Procedure for Contested Debarment Hearings (for debarment hearings in the Y                 Hearings Division).  Officers, including you, also review the decisions of Hearing Officers           in your divisions to ensure that the law has been applied correctly, and conduct and preside over hearings when needed, and meet with other Officers and the [H Department Head]          to discuss and address department-wide issues and implement solutions.
Law and Analysis.  
The section of the Ordinance most relevant to your request is §2-156-100, entitled “Post-Employment Restrictions.”  It has two (2) subsections.  We will discuss each in turn.

First, §2-156-100(a) states that:

No former official or employee shall assist or represent any person other than the city in any judicial or administrative proceeding involving the city or any of its agencies, if the official or employee was counsel of record or participated personally and substantially in the proceeding during his term of office or employment.

This subsection will prohibit you, as a former City employee, from permanently working on any proceedings—actual proceedings conducted before the   H—if you: (i) were personally and substantially involved;  (ii) presided over the proceeding;  (iii) were consulted by   H colleagues or [other officers]     regarding the proceeding; or (iv) reviewed the [other officer’s] decision in the proceeding for correct applicability of the law.  
Second, the next subsection at issue, §2-156-100(b), states:
No former official or employee shall, for a period of one year after termination of the official’s or employee’s term of office or employment, assist or represent any person in any business transaction involving the City or any of its agencies, if the official or employee participated personally and substantially in the subject matter of the transaction during his term of office or employment; provided, that if the official or employee exercised contract management authority with respect to a contract this prohibition shall be permanent as to that contract.

Section 2-156-010(g) defines “contract management authority” as follows:

“Contract management authority” means personal involvement in or direct supervisory responsibility for the formulation or execution of a City contract, including without limitation the preparation of specifications, evaluation of bids or proposals, negotiation of contract terms or supervision of performance.
This subsection will prohibit you, as a former City employee, from: (i) assisting or representing any person, in any business transaction involving the City for one (1) year after leaving City service, if you “participated personally and substantially in the subject matter of the transaction” while a City employee; and (ii), if you “exercised contract management authority” with respect to a(ny) City contract(s) during your City service, the prohibition as to assisting or representing any person is permanent, as to that contract (or to those contracts).

One-Year Prohibition.  As an [officer] with   H, your responsibilities include, among other things: (i) conducting and presiding over hearings; (ii) supervising the department’s [other officers] who are responsible for conducting   hearings; (iii) formulating and implementing policies and procedures pertaining to the   adjudication process; and (iv) reviewing hearing records to ensure that rendered decisions are in accordance with established law. 
The Board has carefully analyzed your responsibilities over your     career with     H.  Following our reasoning in previous Board cases, we conclude that you were personally and substantially involved in the subject matter of the administration of justice by the City’s Department of H                      . Cf. Case Nos. 04058.A and 14023.Q. Thus, for one (1) year from the date you leave your City service, you will be prohibited from assisting or representing any person, including potential clients, in any “business transaction” involving the administration of justice by   H. In practical terms, for one (1) year after you leave City service, you will be prohibited from assisting or representing any client in an administrative proceeding before the   H. This prohibition includes matters pending before   H that involve alleged violations of municipal ordinances including parking, sanitation, building, public vehicle consumer fraud, zoning and licensing. See Case No. 02034.A.
 However, this restriction does not otherwise prohibit you from practicing law as a sole practitioner or joining a law practice, nor does it per se apply to other attorneys of any firm you may join.
 We advise you, however, that, for this one (1) year period (that is, until [date 1 plus one year]), should you join a law practice, you work carefully with its human resources and legal staff to ensure that you build an effective and impermeable ethical screen so that you have absolutely no involvement with any matter before   H.
We note that such a one (1) year restriction is in no way unique to Chicago. For example, under federal conflict of interest law, “senior” level (those at a specified pay grade and above) federal executive branch employees, including attorneys, may not, among other restrictions, appear before officers or employees or their former departments or agencies for one (1) year after they leave those departments or agencies. 18 U.S.C. §207(c)(1). Under federal law, this one (1) year ban applies to any matter on which a person seeks official action by the employee’s former department or agency, including legal or administrative proceedings, regardless of whether the former official had worked on the matter while with the government. As discussed above and by contrast, the City’s one year ban is limited to business transactions involving the “subject matter(s)” in which a departing City employee or official actually was personally and substantially involved). 
Similarly, a U.S. Securities Exchange Commission [“SEC”]
 rule prohibits any employee making more than a specified salary from appearing before the agency for one (1) year.
  17 C.F.R. §200.735-8. The one (1) year restriction covers the majority of attorneys in the SEC’s trial unit, as well as other SEC attorneys. Senator Charles Grassley of Iowa, a supporter of the rule when it was proposed in 2013, observed, “There’s good reason to enforce the cooling-off period.  Senior employees could undermine the commission’s integrity if allowed to practice before the commission right after leaving.” See http://www.reuters.com/article/sec-ethics-idUSL2N0GN14P20130822. In a similar vein, the Federal Deposit Insurance Corporation’s [“FDIC”] Post-Government Certification (found at     https://www.fdic.gov/buying/goods/acquisition/PostGovtEmploymentCert.pdf), which outlines the agency’s post-employment restrictions, including cooling off periods, to which its employees are subject, articulates the policy behind such restrictions as follows: “These prohibitions are designed to bar those activities of former employees which may reasonably give the appearance of making unfair use of prior Government employment and affiliations.” 
Permanent Prohibition.  Next, our review of your City career discloses that, while you may have exercised contract management authority over several   H contracts, these contracts would not be at issue should you decide to become a private law practitioner.  However, should your post-City employment plans change, we advise you to contact us for specific advice, because this permanent prohibition may apply to your new plans, which of course are not addressed in this opinion.
Lobbying Prohibition.  As an [officer]   with H, you occupy a Shakman-exempt position.  Although it is unlikely, based upon your current post-City service employment plans, that you would seek to act as a lobbyist before   H, we advise you that you are also prohibited from lobbying before   H for two (2) years after your termination from City service, that is, until [date 1 plus 2 years].  The applicable Ordinance section regarding the lobbying restriction is §2-156-105(b), which states, in relevant part: 

Any employee who holds an exempt position in a City department, board or other city agency on or after May 16, 2011… shall be prohibited from lobbying the department, board or agency in which he or she was employed for a period of two years after that employment ends.
Section §2-156-010(p) defines “lobbyist,” in relevant part, as follows: 

‘Lobbyist’ means any person who, on behalf of any person other than himself, or as any part of his duties as an employee of another, undertakes to influence any legislative or administrative action, … The term “lobbyist” shall include, but is not limited to, any attorney, accountant, or consultant engaged in the above-described activities; provided, however, than an attorney shall not be considered a lobbyist while representing clients in a formal adversarial hearing…”  [emphasis added]
In effect, this provision will prohibit you for two (2) years from contacting or meeting with   H personnel regarding matters in which you are not acting as counsel of record, for example, were you to be seeking a contract (perhaps for litigation-related software or hardware, or consulting services) with   H. Again, however, remember that we have advised you above that you may not act as counsel of record or assist any client or person, even behind the scenes, for one (1) year, with respect to the administration of justice by the  H.
Confidential Information.  Finally, Ordinance §2-156-070, “Use or Disclosure of Confidential Information,” permanently prohibits you from using or revealing confidential or non-public information you have acquired through your City employment.  “Confidential information,” for purposes of this section, means any information that may not be obtained pursuant to the Illinois Freedom of Information Act, as amended.  
Penalties for Violating the Ordinance’s Post-employment Provisions. We advise you that there are severe penalties for violating these provisions.  Any person found to have violated the Ordinance’s Post-employment provisions shall be subject to a fine of not less than $500.00 and not more than $2000.00 for each offense, pursuant to Ordinance §2-156-465 (b)(7). Further, §2-156-510 of the Ordinance provides that any permit, license, ruling, determination or other official action of a City agency applied for or sought, obtained or begun in violation of the Ordinance is invalid. 

Our conclusions and advice are based solely on the application of the Governmental Ethics Ordinance to the facts summarized in this letter.  If these facts are incorrect or incomplete, please notify us immediately, as any change may alter our conclusions or advice. Please note, as well, that this opinion may be relied upon by any person involved in the specific transaction or activity with respect to which this opinion is rendered.
As you are a member of the Illinois bar, you are subject to the Rules of Professional Conduct promulgated by the Illinois Supreme Court.  This Board cannot advise you on how those Rules may apply.  Thus, we do advise you to seek advice from the Illinois Attorney Registration and Disciplinary Commission or competent counsel with respect to any additional restrictions to which you may be subject under those Rules in your post-City service practice of law.
   
Our office appreciates the opportunity to advise you.  If you have further questions about this or any other matter, please contact me.

Sincerely,

[signed]
______________________________
Stephen W. Beard, Chair
NOTE: THIS OPINION IS SUBJECT TO RECONSIDERATION BY THE BOARD OF ETHICS.  ANY REQUEST FOR RECONSIDERATION IS GOVERNED BY RULE 3-8 OF THE BOARD OF ETHICS.  THAT RULE CAN BE READ IN ITS ENTIRETY HERE:
 http://www.cityofchicago.org/content/dam/city/depts/ethics/general/Ordinances/Rules-Reg-2014.pdf
� In Case No. 02034.A,  the Board determined that a City employee who was a licensed attorney and who was personally and substantially involved in the subject matter of the collection of certain debts owed to the City, specifically from the recovery of costs and damages the City incurred due to the negligence of others and from judgments issued through the City’s parking and administrative adjudications program, was prohibited for one (1) year following her City employment from assisting or representing any person in seeking or performing any business transactions or from representing clients in matters that involved the collection of such debts.





� However, the Illinois Rules of Professional Conduct would apply here, and potential conflicts may be waivable. See Rule 1.11(b), entitled Special Conflicts of Interest for Former and Current Government Officers and Employees. In any event, this Board cannot advise you how these Rules or this particular Rule might apply to your situation, and therefore strongly advises you to seek guidance from the Illinois Attorney Registration and Disciplinary Commission or competent counsel. 





� The SEC is an independent government agency, not an executive branch agency.





� See also Section 73(8) of New York State’s Public Officers Law which bars former State officers and employees for two (2) years after termination from appearing or practicing before their former agencies or receiving compensation for any services rendered in relation to any case, proceeding, application or other matter before such agency and New York State Ethics Commission Advisory Opinion No. 92-22 (Commission concluded that former counsel to a state agency who was then in private practice could not appear before his former agency for a two (2) year period following his state employment.)


� Board staff has in the past consulted with [Senior title]            of the Illinois Attorney Registration & Disciplinary Commission [“ARDC”].  Specifically, staff has inquired whether the ARDC has addressed the interplay between local governmental ethics laws and the Illinois Rules of Professional Conduct. [The ARDC’s representative]                     indicated that while he does not believe the issue has ever come before the ARDC, it is his belief that a municipality may reasonably restrict a government attorney’s post-government practice of law.  He further noted that Illinois Rule of Professional Conduct 5.6, which prohibits certain restrictions on an attorney’s right to practice, is applicable to the private sector, and, to his knowledge, has never been applied to the public sector.





