P 7 '

CONFiZONTIAL

Advisor ini
City of Chicago visory Opinion

Richard M. Daley, Mayor 92035.A, POst-Elniloyment

Board of Ethics Date: TS, 1592

Dorothy J. Eng
Executive Director

Catherine M. Ryan on (RN 1992, you called the Board of Ethics

Chair to request an advisory opinion on the application

of the post-employment provision of the
Angeles L. Eames Governmental Ethics Ordinance to your involvement
Vice Chair - in Ewbty X's ySSSSEE® response to the City's
Darryl L. DePriest Request for Proposals (RFP) WEEEPTREEINS
Emily Nicklin _ SIS, (o folloved up
Fr. Martin £, O'Donovan that telephone call with a letter (DY
Ré"’"&”ﬁ Clark Steet After carefully considering all the facts
ér?icag(:)r.tlllinzirs 0 presented, the Board determines that your dealings
(312) 744-9660 with

{312) 7445996 (TT/TDD) e and others that resulted in the
submission of a viable proposal in response to the
City's Request for Proposals, specifically your
dealings that took place after you became aware or
reasonably should have been aware that a likely
outcome of the conduct was submission of the
proposal to the City, violate the one-year post-
employment prohibition of the Governmental Ethics
Ordinance. Further be advised that you are
prohibited from assisting or representing anyone
in the redevelopment of

until NN, 1993, if the redevelopment plans
involve the City.

The facts on which the Board relies, a discussion
of the one-year post-employment prohibition and
its application to the facts, and the Board's
complete decision follow.

FACTS: The facts presented here have been

garnered from information received from you and

from about twelve other people, both those from

the City and those involved in some way with the
proposal,

City Employment -- General. You were employed by
the City as in
the Department of £ rom - o
. TR You stayed with the City from
2 to , 9 as head of the
project. You left City employment on

JEamaEaey
. Your responsibility as Hg wvas
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development of @R, a1though you were also involved
in some other redevelopment matters. Among other transactions,

you closed the redevelopment agreements on ,» the
(RS ARSI ERES® , and the

The City's plans for Area G = include the

L e e s

development of the Building. in qwesﬁ o .

Proposal with SN building. While 0 employee of theg City
» you played a major role in a proposal the City

for
sent to Co. Z

The Chicago proposal :
highlighted the Buildin

s

neé proposal, submitted in
under the Department of 3

@ you and your staff put out the schedule of meetings, set
out what each would provide at the meetings, and generally
coordinated and managed the proposal; you said that for about
a month, this proposal was virtually all you worked on. You
had regular contact with nearly everyone involved in any
important way, and you were about the
proposal. , but you left the project
in about a redevelopment agreement
was entered into,

11%5&4% in the' Arca G Plan., The Areaa G @pPlan and
Program, developed in the early eighties, names  Ridg Q P as
a building to which the City is committed to having
restored (NN and funds for restoration of
’ Bici,ﬁ_%i_-are an "eligible expenditure" from a City fund
created by certain real estate tax income. l%sag_@___‘is
located within Tax Increment Redevelopment
Area" and the ' ighted Commercial Area," which
allows the City to condemn the building.
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RS AT OnP 1992 the City sent_an RFP to persons on
a list compiled by the Department ofi A for restoration
and redevelopment of: Bldg.(

i
The deadline for responses was

and Discussions with M/, H

Your Meetings with Org.V
=

of Or9. Y4 who 1s in charge of
, and who had set up the meeting, to talk about the

posgibility of your parttme employment
‘. Ti ihree of you also discussed Org.Y's for

As a result of that conversation,
conduct which would, you hoped,

W building
for roposed Use you had previously investigate
own (E;ehalf, developing +Wat {Pbuilding

You contactedP,
Sy o ad analyzed

and ancther individug|

you undertook a course of
result in development of the

an ' architect,
+hat”

building

discuss f1nancing.

On Mo H , called you, as
he did from time to time, and asked you if you had responded to

the City RFP. Although;M¢. H received notice of the RFP,
he had not been contacte and was not

lanning to respond to it; you told him the City wasq
and he should think about responding. By the time'Mr. H
called you, you and Mr. . JERof O"‘f-\/ had

each independently learned about the RFP.

On you met with Mr.t to discuss the results of
your investigations about the gther building's use for

propescd use 3 alternative or su sites were also
discussed, and M. L

, expressed interest in Bldg, Q

you called—P
; in that call or one

's interest;
shortly after, said he would be interested in

working with e critical question, he thought, was
whether the buil 1ng would work for proposea Use .

Y -2 going to GNP 2nd he asked you to
contact Mr. T bto have him assess the viability of

Later that day,
, to tell
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that use for the buildin had analyzed the
restoration needs of the

As a result of those conversations with and ?
@ during the period you met an
consulted with a number of people 1n the process of their

Gdetermining the feasibility of restoring and adapting ggs
{ Bultding Ca. . You did not personally
work on calculating the feasibility of the building for the
proposed use, or calculate financing. Your major contribution
was in bringing together

You also helped get together some
plieces that went into the proposal that was submitted to the
i On behalf of and subsequent

specifically,

on the City's acceptance .

The timing of the consultations and meetings was governed by
the need to be able to respond to the RFP by the deadline,
if it should turn out that the building would work
for and the City would be needed for
financing. People started to gather or put in place materials
that would be needed to respond from about

It was clear from an early point that it was somewhat
unrealistic to imagine financing without the City. Some
believed it might be possible to finance without the City, and
that alternative financing, such as would be
preferable; but, alt ative financing was understood to be a
long shot. On after long meetings that
sulted in final estimated costs, people from
made the definitive decision to submit a proposal to

the City, due the afternoon of On
*, the same day as )
development consultant was first asked to pull all the material

together for the RFP, (@M worked the entire weekend.

calculated the final figures Friday night, and
provided photographs and some other assistance, bu
most of the substantive information was in place by
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Your primary activities on behalf of the proposal after-
were two, First, you completed the negotiation and
drafting. sSome veledant doecuoments -

Second, you asslisted in clerical tasks

copying,“dhd“coljating.

The proposal was submitted on

You did not participate
rrangements between

in working out
or in working
in the RFP.

out as set fort
Your potential
Accordin
aid

role as

proposal. At some point, you and
doing work in the future, and on
proposal was submitted, you received

You returned the checls the nex ay

a decision by the Board of Ethics. According to both you and
you never discussed with him your
emeloy ment,

You seek an advisory opinion about whether your participation
in events leading up to the proposal violated the Governmental
hservices

Ethics Ordinance, and whether you may perform
for*that are not transactions with the
City, for example, work related to setting upq
or related to county taxation. If, you said, the Board finds
that this kind of transaction is one "1nvolv1ng the City," in
the language of the post- employment provision of the ordinance,

you would like further guidance about the kinds of activities
and transactions you may engage in.

LAW: The section of the Governmental Ethics Ordinance in
question is ) 2-156-100, entitled "Post-employment
Restrictions," especially part (b). It states:

(b) No former official or employee shall, for a
period of one year after the termination of the
official's or employee's term of office or
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employment, assist or represent any person in any
business transaction involving the City or any of
its agencies, if the official or employee
participated personally and substantially in the
subject matter of the transaction during his term of
office or employment; provided, that if the official
or employee exercised contract management authority
with respect to a contract this prohibition shall be
permanent as to that contract.

Section 2-156-010(g) defines "contract management authority:"

“"Contract management authority® means personal
involvement in or direct supervisory responsibility
for the formulation or execution of a City contract,
including without 1limitation the preparation of
specifications, evaluation of bids or proposals,
negotiation of contract terms or supervision of
performance.

Section 2-156-100(b) bans a former employee permanently from
participating in a transaction with the City on a matter over
which the employee exercised contract authority. Contract
management authority is defined as supervisory responsibility
over a City contract, As a City employee, you had no
supervisory responsibility over the contract, or potential
contract, at issue here, so the permanent ‘prohibition does not
apply.

The portion of § 2-156-100(b) at issue prohibits a former City
official or employee from assisting or representing any person
"in any business transaction involving the City" for one year
after leaving City service, if while a City employee he or she
"participated personally and substantially in the subject
matter" of that transaction. "Assisting" and "representing" a
person in a business transaction involving the City encompasses
helping a person to seek a contract as well as helping a person
to perform a contract. See Case No. 89119.A. In the language
of the ordinance, the business transaction need not be one
directly with the City, but one "involving the City."

Section 2-156-070, entitled "Use or Disclosure of Confidential
Information," also comes into play in any post-employment case.
It states:

NO current or former official or employee shall use
or disclose other than in the performance of his
official duties and responsibilities, or as may be
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required by law, confidential information gained in
the course of or by reason of his position or
employment.

This section prohibits current and former officials and
employees from revealing confidential information they may have
acquired during the course of their City job. The former
employee is permanently prohibited from revealing confidential
information, that is, information that may not be obtained
under the Illinois Freedom of Information Act.

DISCUSSION: No permanent ban. Although your work on

proposal to brin (HENNEENNS <d to QEENA building
may even be characterized as "project management," that

involved a proposed contract The RFP is a different
transaction, and would involve a different contract entirely,
although they may have certain elements in common, such as the
need to meet various local and national requirements for

restoration of a Therefore the ordinance
does not permanently ban you from working on redevelopment of
building,

One-year prohibition. (1) Subject matter and personal and
substantial involvement. Y_h maintaln that the
subject matter of the RFP and of your prior work for the Cit

is not the same, in that the current subject matter is ‘

and the prior subject matter vas QR
Your position is that the RFP involves particular
considerations that are very different from those that were

involved in submitting the proposal ., It is the
Board's opinion, however, that the
restoration of is at the core of the RFP
and was an essentia an element
that

element o
you, as! in charge o
» were particularly responsible for. Restoration of the

was on the agenda of the Department of and it
our area of responsibility -- you did, for + Close

was y
the ? agreement on , that involved an
agreement for the developers either to or

put dollars into a fund for 1ts restoration. As

of the Department of (P you wvere
substantially involved in the subject matter of
*ﬂﬂd development of P

(2) Transaction involving the City. Your position, and that of
» 1s that the work you propose
transactions about County taxes, or purely

|

personally and
the RFP - the

|

|

to do (for example,
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ﬂmatters), and your work leading up to the RFP of a
similar nature (e.g., negotiating theh
AORREeEe) is not a part of a

transaction involving the City.

But the ordinance refers to a transaction "involving the City,"
rather than "with the City." The transaction need not be a
direct one with the City, if the City's involvement in the
larger transaction is substantial, so that, for example, the
transaction in which the former employee is acting is directed
toward City action or its parameters are set by the City's
role. Further, under Board precedent, seeking a contract with
the City 1is included within the meaning of "transaction
involving the City." The conduct that led to submission of the
proposal, after you became aware or reasonably should have been
aware that the likely outcome was submission of the proposal,
constituted a transaction involving the City. It was a
transaction involving the City because the conduct was
primarily framed by and oriented to meeting the needs of the

proposal, and, at that point, you were involved in seeking a
contract with the City.

From the analysis above, the Board concludes that you assisted
persons in a business transaction involving the City and that
the subject matter of that transaction is subject matter in
which you participated personally and substantially in your
City employment. Your assistance in that transaction violates
the one-year post-employment prohibition of the Governmental
Ethics Ordinance, § 2-156-100(b).

Confidential or exclusive information. There is no evidence at
all that you have disclosed any confidential information.
Further, from interviews with people who were involved in (NN
*' including some in City employ and others, it
appears at you do not have knowledge available to you from
your former position that could have been useful to the RFP,

that others who had been involved in as
private citizens would not have had access to. ible
that you may know the source of funds for City assistance that
others who participated in would not know,

but that appears unlikely to create any advantage to the
proposal.

DECISION: The Board determines that in your dealings with

" and others that resulted in
the formulation of a viable proposal submitted to the City in
response to the City's Request for Proposals for the
restoration and redevelopment of (Y
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specifically those dealings that took place after you became
aware or reasonably should have been aware that a likely
outcome of the conduct was submission of the proposal to the
City, violates the one-year post-employment prohibition of the
Governmental Ethics Ordinance. Therefore, the Board recommends
that the Department of » pursuant to Article 5 of the
Governmental Ethics Ordinance, impose appropriate sanctions or
remedies,

Additionally, the Board determines that you are prohibited from
assisting or representing any person in the redevelopment of
that building until SN, 1993, if such redevelopment ns
involve the City. You are not prohibited from performing
services for bthat do not involve such prohibited
activity,

In response to your request for further guidance concerning the
kinds of activities and transactions you may engage in, this
opinion setting forth the reasoning of the Board should provide
some guidance for other transactions. Beyond that, the Board
would need further facts concerning your proposed activities
and your degree of involvement while you were with the City in
the subject matter of those activities. :

RELIANCE: The Board's decisions are based upon the facts
presented in this advisory opinion. This opinion may be relied
upon by (1) any person involved in the specific transaction or
activity with respect to which this opinion is rendered and (2)
any person involved in any specific transaction or activity
that is indistinguishable in all its material aspects from the
transaction or activity.

s
MES: W/ 7 A

Chair

es/92035.A01



