Case No. 151690.A

CONFIDENTIAL

[date]
Name
Address

Re:
Case No. 151690.A / Post-Employment
Dear _________:
This letter formalizes the discussions and email exchanges you have had with our staff, the oral advice you have received, and provides you with the correct protocols for handling your current [high-ranking position] with Organization A, in light of the City’s Governmental Ethics Ordinance [“Ethics Ordinance” or “Ordinance”]. 
Summary.  As explained in this opinion, the Board of Ethics [“Board”] advises you that the Ordinance does not prohibit you from having accepted or now serving in [a high-ranking position with] Organization A, nor does it prohibit Organization A, your employer, from having, maintaining or seeking contracts or other actions with or before [your former city department] or other City departments.  But, it does prohibit you, for one year, two years and permanently, from working on behalf of Organization A on certain activities or transactions on which you might otherwise be asked to work. This letter explains these restrictions and the relevant facts on which they are based.
However, in the course of preparing this advisory opinion, Board staff found there is a question as to whether Organization A had a “matter [or matters]… pending before [you]” during the time you “knowingly negotiated the possibility of future employment” with Organization A, and thus we have determined that there appears to be a violation of §2-156-111(c) of the Ordinance.  The Board has addressed this issue in detail, below.
Facts.   You first contacted Board staff on [date 2], to discuss any restriction to which you would be subject under the Ordinance regarding your post-employment plans. At that time, you advised our Executive Director by telephone that you had already accepted [a high-ranking position with] Organization A, would begin in that position on [date 3], and would resign your high-ranking position [with the City] (a position you had held since [date]), effective [date 4].  Prior to being appointed to that position                 , you [worked for a local non-profit.].  During your phone call with the Executive Director, he advised you how the Ordinance’s one year, “permanent” and two-year post-employment restrictions would apply to your upcoming position with Organization A, and how you could ensure that your actions at Organization A could stay within these three prohibitions. On [date 5], you requested that our office issue you a written opinion advising you of all the relevant restrictions, and the Executive Director advised you that, in order for our agency to issue you such a written opinion, our Rules and Regulations require a written request, which you said you would submit as soon as possible. During your [date 5] conversation, you also asked some very specific questions regarding activities you might become involved in while at Organization A. These were answered by [the Executive Director], but you indicated in an email on [date 6] that you had misplaced your notes from the [date 5] conversation, and asked that we include a written summary of that advice.  That summary is attached as Appendix A to this opinion. 
Thereafter, on [date 7], in response to written questions asked by Board staff, you provided staff with additional written information regarding both your work with the City department for which you worked and the timeline associated with your having been offered [a high-ranking position with] Organization A.
Specifically, with respect to the offer and your acceptance of your position at Organization A, you stated that you were first contacted by the organization’s executive search firm in [month 1] , and that you began interviewing with the search committee in [month 2].  You further stated that you were invited for a second round of interviews in [month 2] 2015, that you were tentatively offered the position [you now occupy]          in early [month 3], and that Organization A’s Board of Directors approved your appointment on [date 8].
In order for us to advise you of your prohibitions formally and in detail, Board staff consulted the City’s Department of Procurement Services website to examine which contracts Organization A has with the City department for which you worked. That site shows the following valid contracts with Organization A, although there may be others that Board staff did not locate:
#------- – [Name of Contract]
Award date: _____    Expires: ____ Signed by you on _____Contract modification on_____, also signed by [you]
#----- – [Name of Contract]
Award date: _____ Expires: _____ Signed by you on _____ Contract modification on _____ (no paperwork on Procurement website)

#----- – [Name of Contract]
Award date: _____ Expires: _____ Signed by you on _____
#----- – [Name of Contract]
Award date: _____ Expires: _____ Signed by you on   _____
#----- –[Name of Contract] 
Award date: _____ Expires: _____ Signed by you on ______
#----- – [Name of Contract]
Award date: _____ Expires: _____ Signed by you on _____
#----- – [Name  of Contract] 
Award date: _____ Expires: _____ Signed by you on _____ Contract modification signed by you on _____, contract modification signed by you on _____
You wrote that, as [a high-ranking employee of the City department for which you worked], you were [a] signatory on all formal awards and contracts. You also wrote that, with the exception of any [certain type] contracts awarded in [year] (Board staff did not find any such contracts on the City’s Procurement website) “all Organization A contracts were awarded (formal letter sent) ____ to ____ months prior to [your] pursuing the position at Organization A. And, they were initially procured and recommended for funding about _____ months prior to [your] pursuing your position [with Organization A].”
Law and Analysis.  The first section of the Ethics Ordinance we discuss with respect to your position with Organization A §2-156-100, entitled “Post-Employment Restrictions,” specifically subsection (b), which states:
No former official or employee shall, for a period of one year after termination of the official’s or employee’s term of office or employment, assist or represent any person in any business transaction involving the City or any of its agencies, if the official or employee participated personally and substantially in the subject matter of the transaction during his term of office or employment; provided, that if the official or employee exercised contract management authority with respect to a contract this prohibition shall be permanent as to that contract.

Section 2-156-010(g) defines “contract management authority” as follows:
“Contract management authority” means personal involvement in or direct supervisory responsibility for the formulation or execution of a City contract, including without limitation the preparation of specifications, evaluation of bids or proposals, negotiation of contract terms or supervision of performance.
There are two restrictions here. Put in plain language, this subsection’s first restriction prohibits you, as a former City employee, from “assisting or representing” any person, such as Organization A, in any business transaction involving the City for one year after the effective termination date of your City service, that is, [month] 2016, if you “participated personally and substantially in the subject matter of that transaction” while you were a City employee.  Second,  it provides that, if you “exercised contract management authority” with respect to a City contract during your City service, then you are “permanently” prohibited from assisting or representing any person, such as Organization A, with respect to  that contract.  “Permanent” here means until the contract expires.  The Board has recognized that assisting and representing a person in a business transaction involving the City includes helping the person to seek, as well as perform, a City contract, and also includes rendering advice, negotiating contracts, or preparing or submitting documents to the City on behalf that person.  See Case 04058.A.
Application of the One-Year Prohibition to Your Position at Organization A.  As [a high-ranking employee of the City department for which you worked], you had responsibility for overseeing all aspects of the management and operation of the department. This included signing departmental contracts, managing staff as to selecting, negotiating, monitoring, and paying vendors, grantees, or delegate agencies under these contracts, and you held or exercised authority with respect to the City’s obligations and rights under these contracts. Similar to our analyses in previous cases involving persons with responsibilities similar to yours, we therefore conclude you that you were personally and substantially involved in the City’s delivery of the coordinated services [provided by your former City department], including the management and operation of all [of your former City department’s] operations and programs.  See Case 04058.A.  
Thus, we advise you that, for one year from the date you left City service, that is, until [one year from the effective date of your last date from City employment] you are prohibited by the Ordinance from assisting or representing any person, such as Organization A, in any business transaction involving [your former City department], or with respect to the delivery by the City of Chicago’s government of [the services provided by your former City department.] This restriction does not, however, prohibit you from working on matters not involving [your former City department] or City government, nor does it apply to other employees or board members of Organization A.  However, we further advise you that, for this time period, you work with your staff and attorneys at Organization A to ensure that you build an effective and impermeable ethical screen so that you have absolutely no involvement with any work, funding or other assistance or partnership Organization A may seek from or with [your former City department] or any other City of Chicago department, agency, board or commission during this first year. 
Application of the Permanent Prohibition to Your Position at Organization A.  Second, as Organization A has seven (7) current contracts with [your former City department], specifically, Contracts -----, -----, -----, -----, -----, -----, and ----- (see above), and you signed each one, and as a high-ranking City employee would monitor Organization A’s performance and verify that Organization A should be paid under them, we conclude that you exercised contract management authority over these contracts. See Case Nos. 93032.A, 14023.A and 04058.A. Thus, we advise you that the Ordinance prohibits you from assisting or representing Organization A (or any other person) on these existing contracts until they expire.
The Board of Ethics has issued a series of cases and advisory opinions interpreting this permanent prohibition, finding that it applies broadly, to all aspects of assistance, including even “behind the scenes” or administrative work. Accordingly, as you have already begun working with Organization A, the Board reminds you, as with your one year prohibition, to take special care to ensure that an effective ethical screen has been established so that, for the entire term of these contracts (and other Organization A contracts not listed above that you signed), you have no connection with or communications with either Organization A or City personnel or others regarding them. This includes, but is not limited to: accessing any documents; managing; discussing; decision-making; and/or any other formal or informal input or communications concerning any of these contracts.  
However, this does not prohibit you from communicating or working with Organization A personnel who happen to do work on these contracts, as long as your communications or work do not involve these contracts, but involve other matters that are not subject to this permanent or the one-year prohibition summarized above.
 See Case No. 14023.A.
Two-Year Lobbying Prohibition.  As a [former high-ranking City employee], you are also subject to a City-wide ban on lobbying, which lasts for two years after your termination from City service, that is, until [two years from date of your last effective day of City employment]. The applicable Ordinance language is in §2-156-105(a), which states, in relevant part: 

Any person who serves as … (ii) a department head, shall be prohibited from lobbying the City of Chicago or any city department, board or other agency for a period of two years after leaving that position.
Section §2-156-010(p) defines “lobbyist,” in relevant part, as follows: 

‘Lobbyist’ means any person who, on behalf of any person other than himself, or as any part of his duties as an employee of another, undertakes to influence any legislative or administrative action, … however a person [will] not be deemed to have undertaken to influence any legislative or administrative action solely by … responding to a City request for proposals or qualifications.
In practical effect, this provision prohibits you from meeting with or contacting any City governmental personnel regarding any matter in which you would be seeking to influence their decisions or actions on behalf of any person, including but not limited to your employer, Organization A, or any of its subsidiary organizations.  This likewise includes but is not limited City actions or judgments as to pursuing a contract, grant, program, partnership or a policy or ordinance change, or a change to an existing program, and it includes such communication with respect to any matters involving contracts that Organization A may wish to seek with any City department, including but not limited to [your former City department]. 
Confidential Information.  Finally, §2-156-070(a) of the Ordinance, “Use or Disclosure of Confidential Information,” permanently prohibits you from using or revealing confidential or non-public information you have acquired through your City employment.

Prohibited Conduct.  In preparing this advisory opinion, Board staff learned that, during the time you said you were negotiating with Organization A for your current position—that is, [from month 1 through date 8]             —and months before you contacted our agency for advice, which was not until [date 2]                       , Organization A had several matters pending before you on which you acted, namely, the seven (7) contracts previously identified, and possibly others as well.
Section 2-156-111(c) of the Ordinance, entitled “Prohibited Conduct,” provides:

No city employee or official shall knowingly negotiate the possibility of future employment with any person, except with a government agency, that has a matter currently pending before such employee or official.

Section 2-156-070(b) of the Ordinance, entitled “Use of Disclosure of Confidential Information,” provides:

If any person requests the opinion of the board of regarding past or ongoing conduct, and if the board determines, pursuant to its rules, that the conduct involves a minor violation of this chapter, the board may issue such person a letter of warning or admonition for the first such violation.  However, if the board determines, pursuant to its rules, that the conduct involves a violation of this chapter which is not a minor violation or that the conduct involves a subsequent violation of the same conduct for which the person has been issued a letter of warning or admonition, the board shall advise such person to stop the conduct and inform the person of this subsection’s timeline for self-reporting.  Such person may, if the person wishes, self-report the violation to the appropriate investigating authority within 14 days.  If the board finds that the person did not self-report the violation within 14 days, the board shall provide the person’s name, the violation reported, and all related information the board deems relevant, to the appropriate investigating authority.  Except for purposes of investigations for subsequent violations of the same conduct, a letter of warning or admonition issued to a subject pursuant to this section shall be kept confidential.  This subsection applies to conduct that occurred or is occurring on or after July 1, 2013.  
Board staff, in order to clarify this potential issue, asked you to provide a timeline of your interview process with Organization A for your current position.  On [date 9] you [explained]: 
“I was first contacted by the executive search firm in [month 1]    and began interviewing with Organization A’s search committee in [month 2]   . I was invited for second interviews in [month 2]   . I was tentatively offered the position in early [month 3], and Organization A’s Board of Directors approved my appointment on [date 8].”  
Your last day of City employment as [former position] was [date 10]     . Organization A had matters pending before you earlier [that year], while you served [in your City position]      , and while you were interviewing with Organization A for your current position, but you did not recuse yourself from these matters nor delegate your responsibility on them (including the responsibility to sign contract extensions or modifications) to a senior staff member reporting to you. Instead, the information available to us from the City’s Procurement website shows that you signed the following documents on the following dates:

Contract #----- 
Signed on [date]
Contract #----- 
Signed on [date]
Contract #----- 
Signed on [date]
Contract #----- 
Contract modifications signed on [date] and [date]
Contract #----- 
Signed on [date], contract modification signed on [date]
Such conduct, if substantiated after an investigation, would constitute a violation of the Ordinance that, we determine, is not a minor violation.
  The Ethics Ordinance does not grant the Board or its staff the authority to investigate potential violations of the Ordinance.  Rather, the City’s Inspector General (“IG”) is empowered to do so.  
Accordingly, pursuant to §2-156-070(b) of the Ordinance, as cited above, we advise you that you may, if you wish, self-report this violation to the IG within 14 days for any action that office deems appropriate. We further advise you that: (i) should you decide to self-report this violation to the IG within the allotted time (that is, by the close of business on [date]), you please inform this Board of your report of the violation and the date of that report; or (ii) should you decide not to report this violation, to inform us of that decision by that date as well.  Should the Board or its staff not receive a confirmation of your decision to report this to the IG by that date, we will be required to make that report.    

Penalties for Violating the Ordinance’s Post-employment and Prohibited Conduct Provisions.  Staff reminds you that the penalties for being found to have violated the Ordinance’s post-employment or prohibited conduct provisions are severe: violators shall be subject to a fine of not less than $500 and not more than $2000 for each offense, pursuant to Ordinance §2-156-465(b)(7). Further, §2-156-510 of the Ordinance provides that any contract negotiated, entered into, or performed in violation of any provisions of the Ordinance can be voided by the City. Additionally, any permit, license, ruling, determination or other official action of a City agency applied for or sought, obtained or begun in violation of the Ordinance is invalid.  
Moreover, you signed an “Ethics Pledge” regarding the two-year lobbying ban, and a violation of that ban subjects you not only to the penalties just noted, but also to a civil action for damages or an injunction, and disgorgement of all monies received in connection with the violation.  See §2-156-015(d).
Reliance.  Board staff’s conclusions and advice are based solely on the application of the Governmental Ethics Ordinance to the facts summarized in this letter.  If these facts are incorrect or incomplete, please notify our office immediately, as any change may alter our conclusions or advice. Please note, as well, that this opinion may be relied upon by any person involved in the specific transaction or activity with respect to which this opinion is rendered.

Our office appreciates the opportunity to advise you, and your professionalism in seeking our advice on numerous prior occasions.  If you have further questions about this or any other matter, please contact our office.

Sincerely,
____________________
Stephen W. Beard, Chair
APPENDIX A

On [date 9]                                            you asked for our advice on the following questions.  You had discussed many of these questions with our Executive Director                    , but this Appendix will serve as our formal response and advice.

You write: “As you know, I have worked for City government for ____ years in total and have developed many positive relationships (including some friendships) with city employees in many different departments, cabinet members, city council members, and the Mayor himself.  It would be helpful to know which of these categories of people I can and cannot talk to about what kinds of things.”

You ask:

1.  “I’ve received emails/facebook messages/Linked In messages, text messages from City employees who want to know how it's going in my new job, what big ideas I have for Organization A. Some have asked to meet with me informally outside of work to get career advice or just "stay connected".  It would be helpful to know what my limitations are in these cases, where it is likely that: (1) I will talk about how great my new job is and how much I like Organization A; and (2) I will NOT talk about specific contracts or work we do with the City.”

Advice:  The Ordinance does not prohibit you from maintaining social relationships (in person, electronically or through social media) with any current or other former City employees or officials.  It prohibits you for two years from “lobbying” them (as that term is defined in the Ordinance, and as we discuss in the body of the opinion), and from assisting or representing Organization A in certain transactions involving the City, for one year, and on certain contracts, for the entire term of those contracts.  You may discuss how much you like your new position and your new employer, but need to be careful not to discuss any pending or possible matters involving the City of Chicago, as that could easily “cross the line” into lobbying.

2.  “I have already run into one alderman who wants to know if [Organization A] has any plans to expand _____ programs.  Another wanted to lodge a complaint about how [Organization A] is managing a _____ facility in his ward.  In both cases, I honestly didn't know and couldn't offer an answer. Going forward, it will be natural for people to see me and ask how my organization can be helpful to them.  This is how they dealt with me [in my former City position], too. How shall I deal with incoming requests from City Officials about things they know I know about?
Advice:  The instances you cite constitute “business transactions involving the City,” and may, in fact, actually refer to existing contractual obligations that Organization A has with your former City department or perhaps other City departments.  Because you are subject to a wide one-year prohibition, and to various permanent prohibitions, we advise you that you immediately inform aldermen or other City governmental personnel who may ask you informally (even on the street, literally) about current transactions that you are under various post-employment restrictions, and cannot assist them, but can give them the name and contact information of your Organization A staff member who can. Note that, even when dealing with non-City governmental personnel for your first year at Organization A, you cannot become involved in potential transactions or matters that you reasonably believe will involve your former City department or the City’s delivery of ____ services to [the public].  Thus, we advise you to give these people the name(s) of your appropriate Organization A staff members to assist them.


3. “Can [Organization A] (via the Board of Directors) ask the Mayor to speak at our annual Gala?”
Advice:  Yes.  We advise you personally to refrain from asking the Mayor for his participation, but any other Organization A staff or Board member may do so or may ask any other City official or employee to so participate.  All post-employment restrictions in the Ordinance are personal to you, though any penalties for violating them could have serious adverse consequences to Organization A itself.


4. “You [Executive Director Berlin, that is] spoke about a 1-year ban on (weakly paraphrasing here) sharing/using my expertise in any of [my former City department’s areas … while at [Organization A], to shape [Organization A’s] policies. Something like that. We talked about this at length, because I have had a __-year career in  [subject matter]and am considered a policy expert on that issue; I am considered a [subject matter] expert based on the programs and research I created while at [my former City department] and have 5 panel presentations already lined up to talk about[subject matter]; I had a __  year career in [subject matter] before working for the City, etc.  My whole career has been in developing programs and policies, doing research and advocating on the issues and populations we target at [Organization A].  It would seem unreasonable to forbid me from using expertise gleaned over my entire career (including the new youth violence programming and research I spearheaded at [the City department for which I worked]) in my new job.  I asked you to tell me about the 1-year rule and its motivation/purpose. I think it had to do with not giving [Organization A] a leg-up or an advantage on future City contracts, which suggests that I can't share "insider" information that another competing organization might not otherwise have.  Your help on this one especially is important, since I will be working with [other Organization A officers]                 on a strategic plan that includes sharing my thoughts on refining our work, expanding our work, and getting better at our work.  Obviously, it would be hard not to call upon all of my knowledge and experience in areas that overlap with [my former City department] areas.”
Advice:  Your understanding of the purpose of the Ordinance’s one year prohibition is correct.  Helping Organization A and its            leaders on strategic matters is not strictly prohibited by the Ordinance’s one-year prohibition, as long as the discussions do not specifically involve ongoing or potential projects, programs or grants with the City or in which the City would participate as a funding, programmatic or promotional partner.  In other words, you could advise and share insights into “high level” strategic points (and of course, any that involve governmental units other than the City of Chicago, such as the State, County, Park District, Chicago Public Schools, etc.), but should not get any more specific than, say, advising your staff to themselves examine whether the City might be interested in pursuing a potential program—let them handle it from your suggestion and beyond.  The Ordinance is not intended to require you not to practice your profession or share or profit from your expertise in a particular area: it is, however, designed (as you recognize) to prevent     you from   giving   your new employer or new clients a “leg up” vis-à-vis competitors when it comes time for pursuing City grants, contracts, support, etc. 

5.  “We [Executive Director Berlin and you, that is] talked about entities that are not included: City Colleges, CHA, CTA, Park District??, State of IL and Cook County officials and agencies, private foundations, etc.  Can you confirm this list?”
Advice:  The list is correct so far as it goes, but you could add to it any other governmental agency that is not a department or Board or Commission of the City of Chicago or the Mayor’s Office or City Council, [such as the Public Building Commission, which is not a City agency]. Bear in mind, though, that, while the Ordinance’s post-employment provisions do not prohibit you from lobbying or assisting Organization A in possible or ongoing transactions or matters involving non-City governmental entities for one or two years, you should be mindful that these provisions may apply if the transaction will involve the City of Chicago as a programmatic, funding or monitoring agent, or [your former City department].  

6.  “What if I'm asked to participate on a city Commission, Task Force, Board, or be a panelist or moderate a discussion?  What if the Mayor wants to host a press conference at an Organization A site/location?  Can I attend?”
Advice:  Should you receive a Mayoral appointment to serve on a City Board or Commission, the Ordinance’s post-employment restrictions would not prohibit you from accepting the appointment and serving, provided that: (i) you would owe your sole fiduciary to the City while serving on that board, meaning that you would need to vote in the City’s best interests, even if it were not (in your judgment) in Organization A’s best interests; (ii) you could not participate in any discussions or votes on matters that would directly benefit Organization A, and would need to recuse yourself from such matters; and (iii) you would be prohibited from using or divulging any confidential or non-public information learned through board service to any person (including Organization A) other than in the course of your official service as a City appointed official.  

As to panel discussions, we advise you to refrain for one year from serving as a panelist or moderator in any conference or symposium that is officially sponsored by a City of Chicago department or agency. However, the Ordinance would not preclude you from serving as a panelist in a forum that is not sponsored by the City of Chicago—this might include a symposium sponsored through the auspices of the UIC, or Donor’s Forum, Joyce Foundation, etc., even if current City employees or officials would also be panelists.  These would not constitute “business transactions” involving the City within the meaning of the Ordinance.

As to press conferences, we advise you to refrain for one year from appearing at a press conference at an Organization A location [announcing programs or partnerships with the City], as awkward as that may be.  That would constitute “representing” Organization A in a transaction involving the City.  The possible exception would be with regard to topics that did not fall under your purview [in your former City position], or that did not fall under [your former City department’s] purview during your service with it. Should that possibility arise, we advise you to contact us for specific guidance.  Cf. Case No. 00002.A

� Please note that we are advising you only of the restrictions the Ordinance imposes on your position with Organization A, but our review of the facts you presented shows that you exercised contract management authority over a variety of contracts with other vendors and delegate agencies. Those contracts are not addressed in this opinion. Accordingly, if your post-City employment plans change and you contemplate working with or for any other person or organization that contracted with [your former City department] during your service with it, we advise you to seek specific advice from our office at that time.


� Conversely, the Board also determines, consistent with a prior advisory opinion, that the signing of documents related to Organization A after you had already accepted the position with it is a minor violation of the Ethics Ordinance.  See Case No. 141269.A.











