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January 28, 2016

Ms. Rebecea Jenson

Midwest Real Estate Data, LLC
2443 Warrenville Road, Suite 600
Lisle, THinois 60532

Re:  Response to Request for Private Leiter Ruling
Dear Mg, Jenson:

I am writing in response to your letter dated October 15, 2015 (*Request™)
(copy attached), requesting a private letter ruling concerning the application
of the Chicago Personal Property Lease Transaction Tax ("Lease Tax™ or
“Tax™), Chapter 3-32 of the Municipal Code of Chicago ("Code™), 1o the
Multiple Listing Service (*MLS™} maintained by Midwest Real Estate Data,
IIL.C ("MRED") and used by the members of various REALTOR®
Associations {“Associations™), including the Chicage Association of
REALTORS® (“CAR™).

" Based on the facts sct forth in the Request, along with our mceting on
i December 18, 2015, we are of the opinion that the use of the MLS by

members of the Associations qualifies for the “membership organization”
exemption set forth in Code Section 3-32-050(8), whether viewed as a lease
by MRED to an Association, a lease by an Association to its members, or a
lease by MRED io the members of an Association.

Code Section 3-32-050(8) exempts “[t]he lease. rental or use of personal
property that is leased by a membership organization to a member of such
membership organization, or by a person that is wholly owned dircetly or
indirectly by one or more membership organizations to a member of any of
such membership organizations, provided that substantially all of the lessor's
leases of personal property of the same {ype are to such members.”

Based on the information received. MRED and the Associations are
membership orpanizations, and all users of the MLS are members of an
Association. Although five of the twelve Associations whose members usc
the MLS are nol members of MRED, approximately 97% of MRED s leases
are to the seven Associalions that are members of MRED (viewing the
lcases as between MRED and the Associations} or to members of those
seven Associations (viewing the leases as between MRED and the
Association members).

Because we believe that the “membership organization™ exemption applies,
we need not and do not reach the other arguments sct forth in the Request.
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This opinion is hased on the text of Chapter 3-32 of the Code as of the date of this letter and the
facts us represenied being true. The opinions contained herein are expressly intended to
constitute written advice that may be relied upon pursuant to section 3-4-325 of the Code.

Sincerely,

eston W, Hanscom
Deputy Corporation Counsel
(312) 744-9077

Enclosure

ce:  Joel Flores, Department of Finance
Kim Cook, Department of Law
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Tax Folicy Soction

Cily of Chicaga
Bepartment of Revenue
Raot 30

BePaul Center

333 South State Straat
Chicaga, Winois GO604-3877

RE: Raquest for Private Lettor Bullng regarding Gty of Chicago's Parsonal Properiy Leasa Transaction
Tax [ Tax Rullng #12 Pertaining to the Same

Cmar Sir or Madam;

Wildwest Real Estate Dala, LLC (MMRED seeks from the Cily of Chicage Department of Revenue a private
latter rullng regarding appication of the Clty of Chicago's Personal Properly Leage Tax {the Tax'} to MRED.
Pursuant to §6 of the Department's Uniform Revenus Proceduras Rullng #3, MREDR submits this iefler and supporing
documents relevant to its request,

For the reasons set forth herein, MRED believes that Tt is not subjesd to the Tax because s services fafl
within exempllons o the Tax. MRED firsl seeks conllrmatlon thal the Tax applies anly 0 Its fransactions with lls
cusiomer that maintalng a primary business address n the Cily of Chicago. |t further seoks contimation from the
Papartment that: 1) its senvicos falt within the exemptions to the Taex; and 2) it deos oot need ta collect the fax basad
upon apphcation of these exemptlons,

P Staternent of Matarial Facts

A MRED's Operating Agreement and ts Members.,

MRED maintains the Multiple Llsting Service {"RLS") used by verlous Reator® Associalions, "The purpose
and business of the Company shali be ko opesate 2 multiple lsting service pursuant to rules and regulations
consistenl with NAR [Mational Associaton of Realtors] requlrements In order to provide the Sorvice to REALTOR®
Asscclaiions and to Particlpant REALTORE Fitms, [and] & aggrenats and distribute the lisling and other dafa of
Paricipant REALTOR® Fimse | . " Sea, Amandad and Reslated Oparating Agreament of MEED (revised August 6,
2015, A, 1, §2.3 (& vopy of which 13 atached herato s Exhibit 1),

MRED 1z & limited liabiity corporation with twe iypes of members, Exhlbi 1, A 11, §2.7; A (4, 833, Al of
tha Commaon Units are cwned by MLBM, and MLSMNI is tharefers the sole Common Member. fol, Ex. A therato,
MLEME s cwmed, In Wm, by seven local REALTORE Assodiatioes: Chicage Association of REALTORS® {“GAR")
Hearttand REALTOREG Organization; Mainstrest Association of REALTORE®, North-Share Bardnglon Association of
REALTORSE; Oak Park Association of REALTORS®E, REALTORE Association of Fox Velley, and Thiee Rivers
Association of REALTORSE. By their use of the erm *REALTORE!, each of these owners 15 9 Member Board of the
MAR, Bas, 2015 Constitution of tha NAR, Art. 111, 5108 [attachad hereto as Exhibit 2),

Tha second type of membership consists of Preforred Mambers, which own Prefered Unils of MEED,
Exhibil 1, Art. I, 827, Prefared Members are signatories to the Operating Agreoment and must by definition be a
REA TORE mamber of MAR. &, Art. {, pp. 7-8, definitions of "Frm" and "Preferred Mambear.” Cumently, thers are 72
Freferred Member Firms. Exhibit 1, Ex. B thereto, )

B. MRED'S cuBtoners.

MMRED provides services, throwgh ite Contrac for Services Association Agreaments ("CSA", 1o only twelo
customers. See, Seplember 2HME Invoices, attached herele gs Group Exhibit 3. These fwelve customers are
distinet local real estats boards of associgbions! Bobddere Board of REALTORSE: Chicagh Association of
REALTORSE; REA TOR® Azsoclsfion of Fox Valley, HomeTown Assoclafton of REALTORSE; Hearland
REALTORE Organlzallon; filinl Valley Assoclation of REALTORS®; Kankakee-lreqouis-Ford Associglion of
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REALTORSE; Mainstrest Assnclabon of REALTORSE; Mothern Hinole Commerclal Asstciation of REALTORSE;
Morth-Shore Barington Azscclalion of REALTORSE; Oak Fark Associallon of REALTORSE, and Three Rivers
Association of REALTORSE. Again, sach of MRED's "custorers” is alsc a Momber Board of the MAR. Exhibit 2|
Article |1, §1(8),

Al of MRED's: conteacts are idenfical and o members of a mambership organization—MNAR—as required by
the Operating Agresment.  Exhibit 1, A | pp. &, 9, definlllons of "CSA Agresmant,’ "Service,” and "Service
Agrapmant,” & copy of MRED's C54A with the Chicage Association of Realiors iz atlachead haretd as Exhiblt 4.

As demonsirated by MRELD's invoines, the only custormer located within Chicago—and therefore the onty
cuslomar amuably subject 1o the Tax—Is the Chlcago Assoniatlon of Realtors ("CAR').  Exhlkit 3. As discussed
herelr, MEED s iransactions with CAR are exempl from the Tax under the plain language of the ortinance.

L The Parsonal Proparty Lease Tax,

Code Section 3-32-030 imposes a tax upon: %1 ihe leass or rental In the olty of personal properly, or (2} the
priviiege of using in the city pereonal property thal is leased or rented cutslde the city.” §3-32-030{A){a copy of the full
ardlnance Is attached herelo as Exhiblt 8}, "Personal property” is defined in the ordinance to include any and all
proparty other than real property. §3-32-0200Q} A "lease” [s defined in the ordinance to inclidi 8 'nonpossessony
comnputer fsase.” in which a customer oldaing accoss o & provider's computer and uses the provider's computer o
inprut, modify or retrieve data and Informatien without the intervention of parsonnal acting on befell of the provider,
E3-32-020H1.

Furthermare, a “lesses” Undar the ordinance means any parsen who loases or mnts persoal property fiom
znather, whila 8 "lassar’ masns any person wha leases or rants parsonal property to users, §3-32-020(L), (M), "Use"
iz defined in bhe ardinance as the exsrcise of any right ower parsondl propedy by a lessee, and includes the use of
personal property by the aoents, representalives, or authorlzed deslgnees of the lagaes, §3-32-030(K)

Althowgh “the incidence of the tax and the obigation ic pay the fax are upon the lasses of the personsl
propery,” 3-032-0300A% It is the lassor, or, s in the case of MRED, the provider of the computer, thet la required to
cotlact the Tax. As the Ciy roted in anather roling on fhe Tax:

The les=or iz responsible for callecting the tax from the lesses at the lime of each lease or rental
payment, and Tor ramittig the tax to the Department of Revenua {*Departmeni*). Lessors that fail
o collect or remit the tax are liabie to the City for the amount of such fax, plus intorest and
panaltiss.

Sea, Tax Ruling #11, alteched hereto as Exhibil 6, citing Code Section 3-32-070.

The ardinance akso lists lwebve diffarend types of leases, rendal or uses that are not subject to the Tax §3-
32-050. Below, we Rheve sal forth the exemptions undar §3-32-050 A thal apply to MRED:

Malwithetanding any othar provision of this chapler, the follewing leases, rentals or uses shall be exernpt
from the tax impoasd by this chaptar:

(B} The leass, rental or use of parsonal proparty that is leased by 8 mermbershlp organization to a member
of such mambarship organtzation, or by @ person that iz whally owned directly or indirectly Dy one or mone
mertibership organizationa to-a member of any such membership oroenlzatdens, provided that substandially
alb of the lessor's leases of personal property of the same bype are 1o such members,

b

{117 Uncler the rlas te ba prescribed by the depardment, tha nonpossessory iease of 8 compuder it which
the customars wse or conlrol of the providers computer is de minimua and the related charge Is
predominanily far infomiation ransfered to the customer rather than for the custemers usa or control of he

W
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camputer, such as the nenpossessony lease of a compuier to receive elther curmend price guitations or other
information having 8 feating or transitory character,

53-32-050 A (8), {11).

I Jung, the City's Finance Dapadmenl published its Tex Buling #12 partaining 4o tha Tax, 2 copy of wiich s
attachad hereto as Exhibit 7. Spocifically, Tax Ruling #12 purposts to extend the Tax to the onling procuremarnd of
roal exfate listings, car prices, stock prices, economic sfatistics, and “similar infermation. or data that has been
compifad, enlered and stored on the priovider's cormputer” Exhiblt ¥, 98, In additlan, under the ruling, the Tax wdll
apply to e ooline procurement of “word processing, calculations, data processing, b preparation” amd “othar
applications availabla to a customer through access to a provider's computer and its sofiwam.” i In the Bullng, the
Department exprassly notes that these “examples are samatimes referrad to as cloud computing, clowd sarvicas,
hosted environment, software as a service, plafform as a senvice, or Infresinocture as g service.” o Thus, it is
apparent that the City construes "senvices” such as those MRED provides to s cuslomers lhrough s OS54
Agreoments, as being subjeci ta the Tax

As you know, tha Cily has delayed implemantation of tha new Tax Ruting #12 until January 2015,

L. Statement of Authorlties

B MRED Seeks GConfirmation That The Only Gustomer From Whom It Is Reguired To Collect
the Tax s It= Single Customer With A Chicage Business Address, CAR.

The onby *lessees" that MRED transacis with are the 12 REAMTORE Associabions with which MRED has
entered into C8A Agreements. OF these, CAR is the only "lesase® or "custorter” with a primary buslness address in
Chicago. "In general, this means that the lsase tax wilt apphy to customers whose residential street address or
primary business sireet address is [n Chlcago, as reflectad by their credit card billing addrass, zip codes or other
reliable infonmation.” Eshitit 7, 16, "If a provider has no information to indicate that any of its customer's use will
take place In Chicago, then the provider will not be requirad to colisel the lease 1ax from e customer” /d., 18, Based
Upan this langueage, the only MRED "custotmer of "lesses” sublact o the Tax s CAR.

MREED reguests conbrmation that If It 15 required b coliec (e Tax, thal iLis only reguired o collect the Tax
from its cistomer wilth a Chicago buslness address.

B. MRED's Transactions With CAR Arg Exernpt From The Tax.

1. MRED is a "membership organizalton™, CAR is one of s members, and any transaction
petween MRED and CAR is thus expmpt from the Tax under tha first clause of §3-32-050 A
{8).

The ordinance defines "mambership cmanization” as folkows:

*. . . a corporaion or other person ihat ls organized on a membership basis. A parsen that ts wholly
owrad by membears of a mambership organization, and that is cperaled prmarnily to furrfah goods,
sarvices ar facilifies fo mershars of the organizaiion, shall bo deemed a mombership organization,
its owners shall be deemod it members, end ihe membership organization and the daetnad
rembarahip organization shal Do troated as a member of the ofrer. . The term “rnembership
arganization” does not include an organization whose primary purpose 15 1o sell or lease personal
propery to persons whe do ot mansge the organizatlon, have the right 1o elect management, or
have frading prvileges on the organization.”

£3-32-020{M) {emphasis added),

Based upan the foregoing, MRED is "a pemon that is wholly ewned by members of a8 membership
organization” ey, the Mational Associstion of Realtors [MARL  Moreaver, MRED “is operated primarily 1o furnizh
goods, services or faclities to members of the omganization.” Exhibil 1, Art. |1, §2.3; §3-32-020{N}. As such, MRED
ghould “be deemed a maemberahip organlzation” as that term is dafined undar the ardinancs, £3-32-020{n),

innaovato:
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A noted above, MREED'Y customers, including CAR, are 12 local real estate boards or assoclations, While
thase associatlons do not manage MRED direclly, they da have the right {3 elect management for MEED. Exhibil 1,
Art. W, 85.2(alB}. As such, the exclusionary tanguage found in tha last sanfenca of the definition of a "mambership
organization” wrder §3-32-020(M) of the ordinance simply docs net apply lo MEED.

Moréover, CAR s ane of the owners of MLEML, MEED's sole Common Unit Owner, See, Secton 1A,
above. As an owner of MRED, CAR |6 a “member” of MRED under the language of the ardinance. §3-32-020{N).
Accordingly, the kansactions belween MEED and CAR conetlite "[{hae leasa, rental or use of parsonal propery thal
is lzased by 8 membesship organization [MRED] to 2 membar af such membarship arganization [CAR] and is
therafors exermpt under the first clauvss of §3-32-050 A {8).

MRED requests confirmation that s transecllen with CAR falls within the exemption sst foril i (he fized
clause of §2-32-050 A {B), and any such lransactons befween MRED and CAR ara tharafore miempt from the Tax,

2. Even if MRED is not deemed a “membership organtzation,” its transactions with CAR aro
exempt fram the Tax under the second clause of §2-32-050 A (8).

Evan if MRED self ware not deemed a “membership organization” ar AR was not desmaed a “member of
MRED, the second clause of the exemptlon Subsection & {B) broadiy applies to "[he lease, ramat or use of parsonal
papety... by 2 porson that is wholly owired directly or indiractly by one or more membershio orgemizations, provided
that substantially alt of the lessor's leases of personal propery of the same bype ame to such tembers * §3-32.050 A
8 Remphasls added).

Withaut guestion, MRED Is wholly cwned direclly or Indirectly by one or mare membership organizations.
Saection LA, abowe. Further, &5 demenstrated in Section B above, MRED provides services through its O34
Agreaments, to 12 distingt incal real estate boards or associalions, Including CAR, Al of MRED's leases are identical
and ko mernbers of & mermbeship organization--NAR—as requlred by the Operating Agreament. Exhibil 1, AR 1 pp.
8, @ {defining “C8A Agresment,” “Sarvice," and "Sarvice Agraement’), As such. MRED beliovas that B falls within ihe
rambership organization exemption In §3-32-050(8}, without regard as to whether MRED fiself tnchnically falls within
the definiion of "mombarship organization.”

MRED requasts confimation that Itz transaction with CAR. falls wihin the membership erganization
exemplion sel forth In the second clause of §3-32-050(8), and any such transaclions belwesn MRED and CAR are
tHerafore sxamp fromm the Tax.

e MRED's services fall within the cxemption set forth in
Subeection A (11).

Suhsection &, (11}, provides as follows:

Motwithslanding any alber presdsion of this chapter, the followlng 18ases, rentals or uses shall be
exempl from the tax Imposed by {his chaplen

(11} Under the rvles 1o be presctibad by 1he deparlmant, the nonpossessory [ease of a comperer in
which the customer's wse or conlrol of the provider's computer is de miaimus and e elated
charge is pradominantly for information transferred to Bwe oustomer rather than for tha custamer’s
uge or control of ke camputer, such as the nonpossessaory lease of a compuler to recelve aither
current price guotatione of atfber Informatlon having a Aeetlng or transitory characker,

Exemption (11) provides haf the Tax does not apply ko "the nonpossessory bease of & computer in which the
customnar's use or contol of the pravidors computer is oe minfmus and thie relaled chargs is predominantly for
information transferrad fo the customor sather than for the customer's use or contral of the competer. " §3-32-0604
113 In construing hls exantption {1130 s most racest Tax Ruling # 12, the Chy's Desarltmant of Flnance stalsd,
*exempl use meay be demonsirated elther {a) by dccess (o Ioformation or data which s enftrely passive (such as
strearning data), withoot interactive use, or In other cases, {(B) by access o materals that are primarlly proprietany,
such as copyiiaed newspapers, newslatters or meagazines,” Exhibi 8, 19,

o L2 P
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The language of the crdinance iteel indicatas that exemplion (11) applies to the senices offered by MRED
o all of ta membars, lhoeluding CGAR. As noted above, G54 users agres fo input any and afl property listing.
Information...inte the database, which shall be a common databasa of 2l listing information submitted by OSA's
users,” Exhibit 4, §4.2. This aspect of MRED's Servives would not seem to be subject to ihe Tax, acoording o the
City's own interpratafion: “Likewise, If & cusiomer pays 8 provider to creale a database, the charge is for the sendce
of creating the database fer that customer and Is nef subject lo lsase lax, even if the database |5 accessed
elactronically * Exhibil &, 7.

Sirmiarly, In its Tax Rullng #12, the Cly took the pasitlon that acvcess to proprietary matenals is also an
axampt use of the pravider's compuler. Spaclfically, Tax Ruling #12 states:

Tha custbmer may pay a subscriplion fee for the ability to download or otherwise access lhe
desired imformation or deta, and the subscoption fee may alow the ocusiomer fo use & search
{unetion o Jocale e information or dala that the customer wishes o download or otherwsvise
access, but the value ef the search functicn ls subordinate to the value of the Information or data
lhat tho customer wishes to download or access {Le., tha chargs is predominantly for lhe
information or data).

Exhibit &, 11,

Hore, the Recitals saction of MRED's C5As provide that MRED retalns real esiate Wslng, propery
taxfownership records, real osiate/appraisal.office and broker appralser rosters, snd othar information. as well as the
fact that alt redl estate llating data is confidential and the sole property of MRED and Aothovized Firms. Exhibi 4,
Recltats, T8, . |In addilion, the CSA specifically provides that fa)i MRED Data, including data submitted by C5A
and CSA Lsers, is the property of MRED and ihe listing Grokers” and that the CSA and TSA Users sre granted a
non-exglusive licanse to access MRED Dala. Exhibit 4, §4.5 §5.2. Thesa seclions of MRED's CEA Agraementa
illusirate that the data which MRED's customers are downloading is entirely propristary and therefore exampt from
the Tax under exetnption {11), a5 interprolod by the City tsolf. Exhibd 5, 11,

MRED requasts confirmation that it falls with the proprietary materlals exemption set farth in §3-32-080(11).

4, MRED's {ransactions with its members ara not subject 1o the Tax because thay consfltuta
lzases for re-leasa.

Alamatively, IT MRED dees not qualify far the “membership organization” exemption under §3-32.050 A, (8}
or tha “Information” exemption under §3-32-050 A, {113, then MRED's {ransactions with s CSAs are mot subject to
the Tax because, ulimataly, any Lase by MEBLED {o ts C3As are ulttmately for re-lease by lhe C5As to their
respectivo C5A Users,  As such, §3-32-060 of the ordinance applles to MRED's Senvices. Thal sactlon of the
ordinance statas as follows;

2-32-060 Leasas for re-lease,

A A lesses of personal property shall nol be requlred to pay the tax imposed by this chapter for
any |gase of rental pavment pedod in which the fessse in furn will 3ot as a lessor of the same
properly, pravided that the lesses supplies to its lessor a written varfication that the propery is
belng leased for re-lease. togathar with eithor {A) a re-lease cerificale issued by the deparimeant, or
{B} documentary evidenae thal lhe subsequent lezsa is cxampt from er otherwise not subject to,
the tax.

B, Subsaction A of this sectlon shall rot apply IF the lessee |n um will 2ot as & lessor of the same
propedy in @ transaction thet is exampt pursuan! o subsection 3-32-080 A4), A4T) or A48} of this
chapter,

Hera, MRED's ©5A Agresment makes clear thal ita purposs is “to provide wholesale Services" to cach OS54

“and thus to permit ©5A Users who have subrmitled a participation application through CSA to receive senvdces
provided by MRED" Exhibit 4, §3.1. The C3A Agreement aiso provides that each CEA will be “the axcluslve agent

% inooyator
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in the purchesae, sale and blllng of core and basle MLS Services provided by MRED.." fd. Furlher, the C8A
Agresments aslahlish that each CSA b5 free o set its vwn {ees and chargaes to the CSA Users. o, §7.1.

In light of the foregoing, sach C5A Agraemeant tsalf would constitute witan verfication fhat, to the extent
2ach CEA is otaining & *nonpessessony computer Igasc” as defined by the statule, such 2 lease is for the Immediate
re-lgase to the CEA Uisers,

MEED requests conftrmallon that it is not subject to the Tax pursuant to §3-32-060.

1H. Contrary Authorkty

MRED is not aware of any contrary authorlly coneaming its Intarpretation or appllcaton of the definition of
*mambership arganizatlon”, or exemplicn (8}, and submils thal any interprelztion of the Ordinance that differa fram
tha amgument above would ke contrary to the Ordinance's plain langusade.

With regard to MRED's interpretation and application of examption (113, the language of Tax Ruling #12,
unlike the language of the ordinance sell, indicates the City's view thal exemption {11) dees ot apply 1o the
servleas offered by MRED 1o lis members, Exhibil 7, f6.c {"Examples of transactlons thal are subject to the [eases Lax
includa charges Incurred: ... to obtain real estate llsiings and prices. "), However, this aseartion would be predicated
upan B failure o vndarstand the full nature of the sendces provided by MEED to s customars,  Again, 8s noled
aboye, CSA users agres to "input any and all property lstng information.,into the database, which shall be &
cotnmon database of al lisiing Information submitted by C5A's users.” Exhibit 4, 4.2, Glven the Cily's own
interpretation as raflecled in Tax Ruling #12, 17, MEED's Servicas would nol seem ta e subject 1o the Tax

MRED is not aware of any contrary aulhenty conceming its intarpratation of §3-32-060. However, the Cliy
would nead toissue & ‘re-tease cerificata” which is available upon request from the Depadment of Finarnce.

Since

//W N —

Rohecoa Jonsen,
Fresident & CEQ
Midwest Real Estate Data, LLC

z'

REBECCA JENSER, belng first duly swarn, deposes and says under penalty of perfury Ihal she (s the President and
CEC of Midwest Real Estate Data, LLG, anc has read the feregalng Instrumant, 2nd that she knows the contents
thersof, and thal asid responas s frue and sorrect o the basgt of ker knowladge, Infarmation and Belief,

'}"f// s ﬁ( g "
J

Subscribed & Swurn to heﬁ:rra me this
f? foayof O 7858 2015

OFFICIAL SEAL
JEFFREY A. LASKY

Notary Public - State of llinois
My Conmmmisslon Expires 8/23/2019

i Exhul:ut 1 — Opetalling Agreement

Extithil 2 — Consiition of MAR

Exhibit 3 — September 2015 Invoices

Exhibit 4 — Sample Conkract for Sendces Asscciatlion Agmeamant
Exhibil & — Copy of Ordinance

Exhibil & - Tax Ruling #11

Exhlbil ¥ — Tax Rufing #12
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