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City of Chicago
Richard M. Dﬁﬂ'Mnm

Board of Ethics
Board Members
c Case No. 89126.A

Angeles L. Eames : b

Russell Hardin Dear @8

Albert E Hofeld Jacksa .

Rev. A. Patte ackson . .

Mariene O, Rankin At its meeting on October 17, 1989, the Board of

Catherine M. Ryan Ethics issued the followmg advisory opinion in

Suite $30 response to your 1nqu1ry conce ing whether or not

205 West Randolph Street you may meet with {ieaien ~of a fie safery

Chicago, Tllinois 60606 : producks v €6 discuss the purchase

(312) 744-9660 of Personal Distress Devices by the Fire
Department. o
FACTS: f”ﬂ;_. L Dne esmiploget of

il Chlcago Fire Department (CFD), on

behalf of anoémr CFD employte ! =

", requested an advisory opinion concerning the o

{ follow1ng situation. On Monday, July 3lst, l,.f\dnmidaﬂ,‘B
: ... .4 i Sales. Representatlve for. .the. fice '
' gd{—'e*-sdv ofoduc.\‘s ademaf ' telephoned whe CFD em?lmaee- !
~ 'to arrange a meetmg to discuss the sale of
Personal Distress Devices (PDD) to the Fire
Department. PDDs are alarms worn by firefighters
that are activated if a flrefxghter is
incapacitated. According to s ¢Fb emecm within
about two years every firefighter in the field
will be required by federal regulations to wear a
PDD. This fact, is well known
among firefighters and persons in the fire supply
business. 1ndnidvel "8 sells the PDD for $129.00
and hopes to sell about 5,000 to the Chicago Fire

Department. Thus, the potential value of a
contract is substantial.

Because mawxdu@Q‘g ! Sales Representative, is
also employed by the City as a firefighter, ++e b
wtngloye Tecognizing a possible conflict of interest,
deferred the meeting and initiated the request for
an adv1sory opinion from the Board. Further ™
inquiry by the staff revealed that the e Safety

rodveks Company is a sole propnetorshlp,
owned by -m.spousceﬁ ndividwed 8" -~ and
that indvidvad “B° ~ is a 'salaried employee whose
responsibilities are to "go out and sell and
deliver merchandise."
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ISSUES: 1) Whether tndividoal 2" can act as sales representative

of s Rre safety prectvess Cormpany before the City. 2)
‘Whether  This fire safe fy praducf-s company can have a contract
with the City.

ANALYSIS:

Issue 1:

Several provisions of the Governmental Ethics Ordinance are
potentially applicable to the question whether jdwidyld “®* can
represent 4o Gre safety erodvets company - before the City.

1. Representation of Qther Persons: Section 26.2-9 states:

No elected official or employee may
represent, or have an economic interest in
the representation of, any person other than
the City in any formal or informal proceeding
or transaction before any City agency in
which the agency's action or non-action is of
a non-ministerial nature . . .

In the past the Board has lnterpreted the term
"representation" to embrace more than mere legal
representation by an attorney on behalf of a client. The
term applies to any activity in which a person acts as a
spokesperson for some party or seeks to communicate and
promote the interests of one party to another. In the

present case, Jandoad“BY, were he to meet with e CFL emqloyer

and pursue the sale of PDDs, would be "representing"

Hog Gie Sofety Qrodocys om@eny” before a City agency,
namely, the Fire Department., Furthermore, such a meeting
would be part of a business transaction with a City agency.
Finally, 1in deciding whether or not to recommend the
purchase of mdnidval "B product, #e (P> amyt would exercise
his judgment and discretion. Therefore, the decision would
be non-ministerial. Thus, all the criteria being fulfilled,
this section of the Ordinance prohibits twdwiduad “3* £from
pursuing the contract with the Fire Department.

2. Solicitation or Receipt of Money for Advice or Assistance:
Section 26.2-5 states:

No official or employee, or the spouse or
minor child of them, shall solicit or accept
any money or other thing of value including,
but not limited to, gifts, favors, services
or promises of future employment, in return
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for advice or assistance on matters
concerning the operation or business of the
City; provided, however, that nothing in this
section shall prevent an official or employee
or the spouse of an official or employee from
accepting compensation for services wholly
unrelated to the official's or employee's
City duties and responsibilities and rendered
as part of his or her non-City employment,
occupation or profession.

Were individual “g" a salaried employee of 4iis fire safeby

(oducts comnpany, °  to continue to pursue a contract with
tﬁe City Fire Department, he would violate this provision of
the Governmental Ethics Ordinance. For "% to personally
seek the contract, advise his wife's company about making
the sale, or in any other way assist in securing the
contract with the City is a violation of Section 26.2-5.
The exclusion clause in the second half of the provision
does not apply to mihvijval "8” since his job as a firefighter
is not "wholly unrelated" to his services as a salesman of
fire safety equipment.

Use Or Disclosure of Confidential Information: Nothing in
the facts suggests that wividwl °%° has breached the
confidentiality  required of City employees. However;  he
should be aware that his position as a firefighter for the
City may make information available to him that is not
available to the general public and thus could be used for
private gain in the course of his work for his wife's

company. The Governmental Ethics Ordinance addresses this
issue in Section 26.2-7:

No current or former official or employee
shall use or disclose other than in the
performance of his official duties and
responsibilities, or as may be required by
law, confidential information gained in the
course of or by reason of his position or
employment. For purposes of this section,
"confidential information" means any
information that may not be obtained pursuant

to the Illinois Freedom of Information Act,
as amended.

Fiduciary Duty and Use of City-Owned Property: Section
26.2-2 states that "Officials and employees shall at all
times in the performance of their public duties owe a
fiduciary duty to the City." This section establishes an
obligation for City officials and employees to use their

el
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City positions responsibly and in the best interest of the
public. It prohibits the use of City time and City resources to
obtain a personal benefit or to promote a purely private
interest. Individat “Bs* .activities as a Sales Representative for

Hais e ofely produdks tompany  should be strictly confined to
hours when he is not on duty as a firefighter.

Of related interest is Section 26.2-6 entitled, "City-Owned
Property," which states that "No official or employee shall
engage in or permit the unauthorized use of City-owned property."
This provision restricts wlvdwl-B” from using City resources
including, but not limited to, materials, tools, supplies, and

equipment for any sort of private gain, including the advancement
of his wife's business.

Issue 2:

Having determined that the Governmental Ethics Ordinance
prohibits iidwl *8" - from personally representing his wife's
business before the City, it is a further question whether the
Ordinance also prohibits iy Qve wfety pPradocts company - from

obtaining a contract with the City. PFirst, all City contracts
must be negotiated, entered into and performed in compliance with
the Governmental Ethics Ordinance. Section 26.2-43 provides:

Nothing in this chapter shall preclude the City from
maintaining an action for an accounting for any
pecuniary benefit received by any person in violation

of this chapter or other law, or to recover damages for
violation of this chapter.

If it were determined that mdwideat -8~ would have a financial
interest in a contract between the City and wis fire safeiy
Qioducks ompawy the contract would not comply with the Ordinance.
Secticon 26.2-11, entitled "Interest in City Business" states:

No elected official or employee shall have a financial
interest in his own name or in the name of any other
person in any contract, work or business of the City or
in the sale of any. article, whenever the expense, price
or consideration of the contract, work, business or
sale is paid with funds belonging to or administered by
the City, or is authorized by ordinance. . . .
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The definition of "financial interest" is crucial to the

application of this provision of the Ethics Ordinance. Section
26,.2-1(1) states:

"Financial Interest” means (i) any interest as a result
of which the owner receives or is entitled to receive
in the future more than $2,500 per year; (ii) any
interest with a cost or present value of $5,000 or
more; or (iii) any interest representing more than 10%
of a corporation, partnership, sole proprietorship,
firm, enterprise, franchise, organization, holding
company, joint stock company, receivership, trust, or
any legal entity organized for profit; provided,
however, financial interest shall not include any
interest of the spouse of an official or employee which
interest is related to the spouse’'s independent
occupation, profession or employment; . . .*

Todnidvd “8"  has informed the Board in writing that = ¥Ws §re safety
. plopuds_cmfany . is his wife's business. It has been
certified by the Purchasing Department as a Women's Business
Enterprise, owned solely by . sgose of “g¢ Thus, as long as her
interest in any City contract is related to herl independent
occupation, that interest will is hers alone. In these

circumstances, s fee ol ¢5.  may seek and be awarded a City
contract.

CONCLUSIONS:

1) The Board of Ethics advises that the Chicago Fire Department
should not meet or deal with wmdnidval “g* concerning the purchase
of PDDs or any other equipment sold by  ‘the & slehy produts combany.
because a) Section 26.2-9 prohibits mdreidood 3"
from representing JYwis fiue wlebyledies companw before
the City, and b) Section 26.2-5 prohibits dideal ~g8° from
assisting +hay fire oafedy roducts company- ~ in matters concerning

lhowever, if ‘B Spovaes’ company ‘received a contract with
the City, it would be possible that i "9 as a salaried
employee of  ths &ee 9fdy cowpany coOuld nonetheless, acquire a
prohibited financial interest in his wife's company's contract.
1f, for example, more than $2,500 of ngued “35“ annual salary
from this fire calety pod. @, had its source in a successful contract with
the City, wdvidual *g¢« would have a financial interest in City
business. In such circumstances, he would violate the

Governmental Ethics Ordinance and be subject to its penalties and
sanctions.
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City business. Furthermore, juividval 8~ is subject to the
strictures concerning the use of confidential information and

City property, and the obligations entailed in owing a fiduciary
duty to the City. In making this recommendation the Board is not
accusing twhwvidva) wgv of violating the Ordinance. Rather, the

Board believes that his further pursuit of this contract would
lead to violations.

2) For the reasons stated under Issue 2 above, the Governmental
Ethics Ordinance does not necessarily prohibit minidval "B's " spovse
business (albeit through another sale representative) from
seeking and receiving a contract with the City. To protect her
own interests, she should take care to comply with all provisions

of the Governmental Ethics Ordinance that apply to City
contractors and their employees.

3) Finally, the close relation between *g:" wxﬁbg business
and her husband's City occupation could result in an appearance
of impropriety that 4y (wicwaeFrre Dept- may choose to avoid. As the
preamble of the Governmental Ethics Ordinance states, the City's
Ethics Ordinance was established in order to engender and
preserve confidence in City government. It has been the
consistent opinion of the Board that this is best achleved by
avoiding the appearance of impropriety as well as actual
impropriety itself. . Consgquently, you may adopt a stricter
policy than the Ethics Ordinance requires, i.e., you may decide

not to deal with 44 five Safety predocks Commpany- and to
obtain your PDDs through another suppller.

RECONSIDERATION: This advisory opinion is based upon the facts
which are outlined in this letter. If there are additional
material facts or circumstances that were not available to the
Board when it considered your c¢ase, you may request
reconsideration of the opinion. A request for reconsideration
must (1) be submitted in writing, (2) explain the material facts
or circumstances which are the basis of the request, and (3) be

received by the Board of Ethics within fifteen days of the date
of this letter,

RELIANCE: This advisory opinion may be relied upon by (1) any
person involved in the specific transaction or activity with
respect to which this opinion is rendered and (2) any person
involved in any specific transaction or activity which is
indistinguishable in all its material aspects from the

transaction or activity with respect to which the opinion is
rendered.
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Should you have any gquestions, please contact ;
at 744-9660. » P the Board of Ethics

BS: 89126.L3




