NOTE: Pursuant to 8§ 2-156-380(l) of the Gover nmental Ethics Ordinance, advisory
opinions shall be made available to the public, but theidentity of the person
requesting the opinion and of any person whose conduct isinvolved in the set of
circumstances described in therequest for the opinion shall be confidential.
Therefore, in thetext of the following opinion (where designated by infor mation
appearing in brackets), fictitious names and other identifying infor mation appear
instead of the names and other identifying infor mation of those persons actually
involved. Also, please note that only those per sonsinvolved in a specific Board
opinion, or in asituation that isindistinguishablein all material aspectsfrom the
transaction or activity described in an opinion, can rely on a Board opinion.

Advisory Opinion
CASE NO. 02013.A L obbying

To: [John Dog]
Date: June 12, 2002

In aletter dated March 18, 2002 [you ] asked the Board to re-visit Case No. 97055A in
conredionwith recent questions concerning the activiti es of expeditors. The Board
iswued itsopinionin Case No. 97055A onMarch 11,1998,in resporse to arequest for
advicefrom [ Jane Roe], then the [title] in the Department of [x ]. The opinion
addressed whether "expeditors, persons who seek to oltain bulding permits from [the
Department of Buildings] on kehalf of clients, are required to register with the Board of
Ethics aslobbyists.” Rule 3-9 of the Board's Rules and Regulations provides that the
person requesting an advisory opinion, a the subjea of an advisory opinion, if different,
may request reconsideration d that advisory opinion by sending written ndiceto the
Board within 15 dhys of the Board's determination. Given that the 15 day period
established in Rule 3-9 has long expired, the Board construes [your | March 18, 2002
correspordence, under Rules 3-1 and 33 (which concern the authority to render advisory
opinions and the form of request for advisory opinions), to be arequest for an advisory
opinion onthe iswue of whether expeditors who engage in speafic condict, detail ed
below, are lobbyists within the meaning of sedion 2-156-01Q(p). In what foll ows,
therefore, we review the speafic conduct of expeditors, and analyze this condwct under
the Governmental Ethics Ordinance After careful consideration d the fads presented,
the purpose of the Ordinance, and prior Board opnions, the Board determines that:

I.  Expeditors while engaged in the foll owing activities (as st forth in Case No.
97055A andin thisopinion), are not attempting to influence nomministerial
administrative adion, and thereby are not acting as lobbyists:

1. Preparing and submitting permit applications.

2. Monitoring the progressof these gopli cations through Plan Examiners
reviews of the plans ubmitted as part of an applicaion.

3. Meding with Plan Examiners and aher Department of Buil dings
personrel to clarify what needs to be @rrected in the plansin order to
conform with bulding code requirements.



4. Acting asa @ntact person in the event of emergency, if listed onthe
permit as the "contad person.”

5. Inquring asto the status of permit applicaions.

[1.  Expeditors while engaged in the foll owing activities (as st forth in Case No.
97055A andin thisopinion), are a@tempting to influence nomministerial
administrative adion and thereby are acting as lobbyists, and therefore must
register with the Board of Ethicsin acerdance with §2156-210et. seq.:

1. Attempting, in any way, to persuade Department of Buildings personrel to
expedite permit processng, or advocding, in any way, that a request for
expedited permit processing be gproved by Department of Buil dings
personrel.

2. Attempting, in any way, to persuade Plan Examiners or other Department
of Buildings personrel to adopt a particular interpretation d the buil ding
code or attempting to influencetheir dedsionto approve aparticular set of
plans sibmitted as part of an application.

3. Attempting, in any way, to persuade Aldermen, employees of the Mayor's
office or any other City employee or official to intercede in, promote or
influencethe permit applicaion processin any of the foll owing ways. @)
requesting expedited permit processng; b) attempting to persuade Plan
Examiners or other Department of Buil dings personnel to adopt a
particular interpretation of the buil ding code; c) attempting to influence
the dedsion d Plan Examiners or other Department of Buil dings
personrel to approve aparticular set of plans submitted as part of an
application.

FACTS:

Expeditors work for property owners or developers. According to [James Y |, [an
employee] inthe Division d Plan Examination and Permit Issuancein the Department of
Buil dings, expeditors have two primary functions. 1) they submit and retrieve permit
applicaionsin person (which entail s waiting in the gpropriate lines in the department’s
offices, tradking the status of fil ed appli caions, and picking up from the department'’s
offices appli cations that have been reviewed) and deli ver them, together with any official
or undficial departmental information a commentary abou the gpli cations, bad to the
property owners or their architeds; and 2) they serve a conduts for passng information
between department employees and property owners seking buil ding permits, or the
owners' licensed architects. With resped to submitting appli cations and oliaining permits
from the Department of Buildings, [James Y | confirmed that the foll owing standard
procedure, oulined in Case No. 97055A is corred:

a. an applicant submits plans to the Department of Buildings

b. the Department circulates the plans to Plan Examiners who then review the plans
for conformity to the building code.

c. if the examiners dedde that the plansfail to conform to the building code, the
plans are then changed and resubmitted



d. if the codeisambiguous, or on matters where the @mde speaficdly givesthe
Buil dings Commisgoner authority to approve or disapprove the gplication, an
applicant can ask the Commissoner to offer an interpretation a to render a
dedsion. (The aithority to render these interpretations or dedsionsislimited to
the Commissoner.)

However, [James Y ] and other Department of Buildings' staff added the foll owing
significant detail sto this dandard procedure, and the roles that expeditors can pay init.

1. Pre-submisson and Preliminary Review Medings. The Department of Buildings
has sveral Permit Program Initi atives, including Preliminary Reviews and
Customized Reviews that faalit ate the permit processfor complicated o large-
scde developments or rehabilit ations by all owing design professonals to request
medings with the Department of Buil dings personnel prior to submitting a permit
applicaion. Within the mntext of the Customized Review Initiative, for example,
the gopli cant, sometimes represented by an expeditor, will contad the Deputy
Commisgoner or the Diredor of Plan Examination, to request a project
introduction meding, or "pre-submisson” meding. At this meding, the projed
plans and preliminary construction schedule are presented for Customized
Program eligibili ty review. If the Department of Buildings personrel determine
that the projed does qualify for participation, then the gplicant will be provided
with an applicaion padage which includes the customer agreement, program
guidelines, deposit and fee information. If the gplicant qualifies, then he exeautes
the austomer agreement and returns it with the gopropriate feedeposit. Within the
context of the Customized Review Program, ornce the austomer agreement and
deposit have been received, the gpli cant can then schedule apreliminary review
meding, where the goplicant can present more detail ed design drawings that can
be used to addressoveral code mmpliance isaues or spedfic questions of code
interpretation by the department'stechnical staff, with resped to the plans that are
still i n the processof being drawn upand have not yet been dficially submitted.
During this meding, the Department of Buil dings personrel will advise the
applicant about whether an appli caion and its accompanying drawings appea
complete, or whether they have patent deficiencies, e.g. necessary eledrica or
plumbing drawings that are missng. Expeditors often represent property owners
in pre-submisson medings and are often present, along with architeds, at
preliminary review medings. They typically convey bad to the property owner
the results of those medings. According to Department of Buildings' staff, the
expeditor does not contest the results of the meding, or argue that the gplication
isor shoud be deemed to be truly complete.

2. Submisson d Applications. Next, chrondogicdly, the expeditor will officialy
(and physicdly) submit the goplicaionand dawingsto the permit sedion.
Appropriate Plan Examiners review the plans. The expeditor will convey any
written comments made by City personrel at this gage bad to the owner or
archited.

3. Plan Review Process During the adual plan review process which commences
after the submisson d the gplicaion, an expeditor may, in person a by or




telephore, inquire of Department of Buil dings personrel abou the gplicaion's
status. On rare occasions, an expeditor will contad an Examiner or a Deputy
Commisgoner and attempt to persuade them that their client's applicaion shoud
be moved ahead of its assigned pasitionin the review queue. [James Y | stated
that expeditors occasionally approadh Examinersinformally (in the restroom or
lobby of the department, for example) to persuade them to have dients
submisgons (or resubmissons) reviewed ahead of schedule. With resped to
requests that particular appli cations be given priority or be moved ahead in the
gueue, he darified that expeditors adivity is pursuant to requests, either in phore
cdlsorinletters, from Aldermen, personnel in the Mayor's Office, or property
owners.

. Completion d Review by Building Department. When the Buil ding Department's
review is complete, the expeditor may be contacted, if listed onthe permit asthe
"contact person.” The results of the review are posted onthe internet (on aseaure
website) and left in the department for pickup. If, in the judgment of the
Examiner, the plans do nd conform to the buil ding code's requirements, a
corrections ed will be atadched to the department's review, outlining the
changes that need to be made by the owner. In rare drcumstances the expeditor
might med with the Examiner to clarify needed corredions  that they can be
explained to the owner or archited. According to [James Y ], at these medings,
expeditors are merely seeking to determine what additional information the
department needs in order to approve the goplicaion.

. Presentation d Reviewed Plans to Owner or Archited and Re-submisson. The

expeditor then presents the crredionsto the owner or archited, and utimately
re-submits the modified pans to the Department of Buildings. At this dage,
expeditors typicdly recede from the permit process [James Y ]| confirmed that
Examiners do nd have the authority to interpret the buil ding code, and that any
disagreaments of an owner or archited with the department’s findings are nat
conveyed by expeditors to the Examiners, bu rather, by the property owner(s) or
the achitect(s) directly to a supervisor or Deputy Commisgoner.

. Other Activities by Expeditors During the Application Process During the
applicaion process expeditorstypicdly will continue to inquire of department
personrel asto an application's gatus after re-submisson. Sometimes, expeditors
will request, ontheir clients behalf, aface-to-face meding between the
employees of the Department of Buil dings (including Plan Examiners or
supervisory personnel, such as Deputy Commisgoners or the Commissoner), and
the owner and the achitect, at which the expeditors may be present. When present
at these medings, expeditors typicaly make no attempt to persuade departmental
personrel of particular positions or interpretations— rather, that functionisleft to
the owner or the achited, if dore & all. However, acording to [John], some
expeditors cdl themselves "code consultants,” and at these medings they may
offer, to the City architectural examiner or to the Department of Buil dings
personrel present, interpretations of the building code. These "code consultants®
may also informally approach Department personnel to off er such interpretations.
. Other City Employees and Officials Contaded by Expeditors. Expeditors have
contaded (or attempted to contad) Aldermen o personnel in the Mayor's Office,




on kehalf of their clients, to attempt to persuade these individualsto intercedein,
promote or influence the permit applicaion process by requesting that the review
of an application ke expedited o by urging that an applicaion ke gproved.
Expeditors aso accasionally lodge "complaints' with aldermen o the Mayor's
Officethe Department of Buildings for alleged "excessve delay” in an
applicaion's review.

LAW AND ANALYSIS: "Lobbyist" isdefined in § 2-156-01Q(p) of the Governmental
Ethics Ordinance, as:

" Any person who, on behalf of any person other than himself, or asany part of his
duties as an employee of another, undertakesto influence any legislative or
administrative action... provided, however, that a person shall not be deemed to
have undertaken to influence any legislative or administrative action solely by
submitting an application for a City permit or license or by responding to a City
request for proposalsor qualifications.”

"Legidlative adion" is not at issue in the fads of this case, as they have been set forth
abowe. "Administrative action” isdefined in § 2156-010(a) as:

"any decision on, or any proposal, consideration, enactment or making of any rule,
regulation, or any other official nonministerial action or non-action by any executive
department, or by any official or employee of an executive department, or any
matter which iswithin the official jurisdiction of the executive branch.”

The Exchange of Information

Case No. 97055A identified four different adivitiesthat involve interadion between
City employees and expeditors: 1) preparing and submitting permit applications, 2)
monitoring the progressof appli caions through examiners reviews of the plans, 3)
clarifying and communicaing what neals to be mrreded in the plansin order to conform
with code requirements, and 4) ading as a @mntact personin the event of emergency.
With regard to these adivities, the analysis of Case No. 97055A states that "[t]hese
adivities as described invalve primarily the exchange of informationin the @murse of
applying for buil ding permits; although they of course have the goa of obtaining the
permits for the dient, they do nd involve alvocacy on kehalf of a dient, in the usua
sense of advocecy.” (p. 4) Further characterizing this "exchange of information," the
opinion concludes that the transactions between examiners and expeditors are "essentially
‘explanatory.™ In describing these conwersations as essentially explanatory, the opinion
understands that the subjed matter to be explained by the expeditor isthe plans submitted
by the expeditor's client.

Because of theintricades of the building code and the uniquenessof at least some of the
numerous appli caions sibmitted, the processof obtaining buil ding permitsinvolves a
certain amourt of on-going communication, clarificaion and explanation. Some of the
adivitiesidentified by [James Y ], in additionto thase aticulated in Case No. 970554,



such asinquiring abou the gplicaion's gatus, meding with an Examiner to clarify
needed corredions to the gplication, and attending meetings with Department of
Buildings personrel, are, in ou view, the "exchange of information." The Board
continuesto be mnvinced, aswe were in Case No. 97055A, that these adivities are
clealy distinct from those adiviti es that we daracterize a advocacy. Thus, we mnclude
that the performance of such adiviti es does not constitute lobbying, as defined by the
Ethics Ordinance

Other Activities

[James Y ] described ather adiviti es undertaken by expeditors that, in ou view, exceed
the scope of fadlit ating the "exchange of information," adivities that may constitute
"seeking to influence aministrative adion." Included in the definition d "administrative
adion" is"any official nonministerial adion a nonradion by a City employee." In past
cases, the Board has understoodthe term "nomministeria™ to apply to actions where
employees exercise discretion in taking administrative adions or making administrative
dedsions. (SeeCase No. 89126A) The Board addresses three spedfic adivities that, in
our view, constitute "seeking to influence alministrative agion."

A. Requesting Expedited Permit Processing. After an applicaion has been officially
submitted and dacal in the review queue, Aldermen, personrel in the Mayor's
Officeor property owners smetimes request, either by phore or by letter, that an
application ke prioritized and its pasition in the queue of appli cations be
advanced. [James Y ] stated that the Department of Buil dings smetimes grants
these requests and sometimes does nat. In dedding whether to grant such
requests, Department of Buil dings personnel exercise discretion and cannot rely
entirely on a pre-determined set of criteria. Therefore, the Board concludes that
requesting that an application be prioritized o moved ahead in the queue of
applicaionsis attempting to influence an official nomrministerial administrative
adion. Thus, if expeditors make such requests or advocae for the goprova of
such requests, they are acting as lobbyists. We note, however, that this conclusion
does not extend to an expeditor merely inquiring abou the status of such requests
made by Aldermen, personrel in the Mayor's Office, property owners, or any
other City officials or employees. (City officias, City employees, and individuals
ading ontheir own behalf do nd fall under the definition d alobbyist.)

B. Requesting that Permits be Approved. [James Y | stated that expeditors
occasionally approach Department of Buil dings personnel and attempt to
persuade them to have dients submissons (or re-submissons) approved.
Generally, this activity is carried ou by expeditors who style themselves as "code
consultants," and off er interpretations of the City's buil ding code in an attempt to
persuade Plan Examiners or Department of Buil dings personrel that particular
plans conform to the mde. The Board naesthat there is adistinction between
offering an explanation d a plan and off ering an interpretation o the building
code, particularly when the cde interpretation dfered isaimed at persuading a
Plan Examiner or amember of the Department of Buil dingsto approve a
particular set of plans. In such circumstances, offering an interpretation o the



building code is analogous to adivity we @ncluded in Case No. 97055%A is
lobbying. There, we determined that attempting to persuade the Commissoner of
the Department of Buil dings to adopt a particular interpretation d the building
code was lobbying. (We dso stated that attempting to influence alvisorsto the
Commisgoner to persuade the Commisgoner to adopt a particular interpretation
of the building code was lobbying.) The Board naes that certain City employees
have the discretion to interpret the buil ding code and dedde whether particular
plans conform to that code. We anclude that expeditors who attempt to influence
the interpretation d the buil ding code or attempt to influence the dedsions of

Plan Examiners or Department of Buil dings personnel to approve aparticular set
of plans are d@tempting to influence anorministerial administrative adion, and are
thereby acting as lobbyists.

. Contacting City Officials and Employees outside of the Department of Buildings.
[James Y ] stated that expeditors also occasionally contad Aldermen o personrel
in the Mayor's Officeon kehalf of thelr clients, to attempt to persuade these
individuals to intercede in, promote or influence the permit applicaion processby
requesting that the processng of an application ke expedited or by urging that an
applicaion ke gproved. Expeditors also occasionally lodge "complaints' against
the Department of Buildings for alleged "excesgve delay” in an application's
review.

By attempting in any way to persuade an Alderman ar amember of the Mayor's
Office or any other City official or employee to intercede in, promote or
influencethe permit applicaion process either by requesting an expedited review
or by urging that an application ke approved, an expeditor is ultimately attempting
to influence anomministerial administrative adion by a City employee i.e., the
expedited review or approval of a permit application. In view of this conclusion,
which is consistent with the conclusionsin parts A and B of this sction, the
Board determines that an expeditor who undrtakes these adivitiesisadingasa
lobbyist. We note that expeditors may in fad contad City employees and officials
for avariety of reasons. We do nd attempt, in this opinion, to addresswhether all
of these instances constitute ading as a lobbyist. Spedficdly, for example, we do
not addresswhether an expeditor who files a mmplaint with City employees or
City officidsisthereby acting as alobbyist under the Governmental Ethics
Ordinance

DETERMINATIONS:

Based onthe facts described and for the reasons st forth abowve, the Board
determines that:

I.  Expeditors while engaged in the foll owing activities (as st forth in Case
No. 97055A andin this opinion), are not attempting to influence
nomministerial administrative adion, and thereby are not acting as
lobbyists:

1. Preparing and submitting permit appli caions.



2. Monitoring the progressof these gplications through Plan
Examiners reviews of the plans submitted as part of an
applicaion.

3. Meding with Plan Examiners and aher Department of Buil dings
personrel to clarify what needs to be @rrected in the plansin order
to conform with bul ding code requirements.

4. Acting as a @ntact person in the event of emergency, if listed on
the permit as the "contact person.”

5. Inquring asto the status of permit applicaions.

1.  Expeditors while engaged in the foll owing activities (as st forth in Case
No. 97055A andin thisopinion), are dtempting to influence
nomministerial administrative adion and thereby are acting as lobbyists,
and therefore must register with the Board of Ethicsin acmrdance with
§2-156-210¢t. seq.:

1. Attempting, in any way, to persuade Department of Buildings
personnel to expedite permit processng, or advocating, in any
way, that arequest for expedited permit processng be gproved by
Department of Buil dings personrel.

2. Attempting, in any way, to persuade Plan Examiners or other
Department of Buil dings personngl to adopt a particular
interpretation d the building code or attempting to influencetheir
dedsionto approve aparticular set of plans submitted as part of an
applicaion.

3. Attempting, in any way, to persuade Aldermen, employees of the
Mayor's office, or any other City employee or official to intercede
in, promote or influencethe permit applicaion processin any of
the foll owing ways: @) requesting expedited permit processng; b)
attempting to persuade Plan Examiners or other Department of
Buil dings personrel to adopt a particular interpretation d the
building code; ¢) attempting to influence the decision d Plan
Examiners or other Department of Buil dings personrel to approve
aparticular set of plans submitted as part of an application.

Our determinationis not necessarily dispositive of all isuesrelevant to this
situation, bu is based solely onthe goplicaion d the City's Governmental Ethics
Ordinanceto the facts dated in this opinion. If the fads gated are incorrect or
incomplete, please natify the Board immediately, as any change may alter our
determination. Other laws or rules also may apply to this stuation. Be alvised
that City departments have the aithority to adopt and enforcerules of conduct that
may be more restrictive than the limitations imposed by the Ethics Ordinance

RELIANCE: Thisopinionmay be relied uponby (1) any personinvolved in the
spedfic transadion a adivity with resped to which this opinionis rendered and
(2) any personinvaved in any spedfic transaction a adivity indistinguishablein
al its materia aspeds from the transadion a activity with respect to which the
opinionisrendered.



RECONSIDERATION: Thisadvisory opinionis based onthe fads outlined in
thisopinion. If there ae alditional material facts or circumstances that were not
avail able to the Board when it considered this case, you may request
reconsideration d the opinion. A request for reconsideration must (1) be
submitted in writing, (2) explain the material fads and circumstances that are the
basis of the request, and (3) be received by the Board within fifteen days of the
date of thisopinion.

Darryl L. DePriest
Chair

! The Examiners are usually in the Department of Buildings, thoughin the typica course of an
application, expeditors do have these cntacts with examiners from other departments, particularly
from the Departments of Water, Zoning and the Office of Underground Coordination in the
Department of Transportation.

2 Thisfad standsin contrast to fads presented in 97055A, which stated that expeditors sometimes
apped to the Department of Buildings Commissoner to render an interpretation or adedsion
concerning the building code. In that advisory opinion, thisfad led to the Board's determination
that "an expeditor who makes sich appedsisadingas alobbyist under the Ethics Ordinance.”

% The Board notes that the itali cized partion of the definition of the "lobhyist" was added to the
Ordinance by amendment, effedive in June 2000 more than two yeas after it issued its advisory
opinion, more than two yeas after it issued its advisory opinion in Case No. 97065.A.



